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Law of Perpetuities 

IN 

BRITISH INDIA. 

LECTURE I. 

Thk L\w of Parpbtuities — Its Natitrk and Plack 
IN JURISPRUDENOB. 

It lias been usual with writers of eminence on the Law rHffionity of 
of Perpetuities, to dwell not only on the importance but *^*** *'***’^*^*^ 
also on the difficulty of the subject. In a country whore, 
with the gradual decay of its industries, hind has become 
the principal store-house of national wealth, the import- 
ance of the study of the laws which regulate its disposi- 
tion^ can hardly be overestimated ; but I venture to think 
that the obscurity which has been supposed to pervade the 
subject, has been somewhat exaggerated. No one with 
an adequate knowledge of the manifold problems which 
demand our attention in this field of enquiry, will main- 
tain for a moment that the subject is wholly free from 
difficulties, or that the difficulties which present themselves 
can always be satisfactorily solved. When, however, we 
come to examine the difficulties, we find that they are 
traceable, not to anything mysterious or unintelligible 
in the nature of the subject, but rather to the fact that 
the authorities we have to rely upon are, on the one 
hand, so fragmentary and unsystematic as to be easily 
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liable to misinterpretation, and, on the other, so varied 
in extent and diverse in character as to make it excep- 
tionally hard to co-ordinate and liarmonize them. It 
would serve no useful purpose if I were to lay before you 
a dry catalogue of these authorities ; I wish you only t# 
bear in mind that they can never be studied with profit 
or pleasure unless you have a clear conception of the 
manner in which the laws regulating the disposition of 
land have developed with the progress of civilization. I 
purpose, therefore, in this introductory lecture, to sketch 
in outline the historical development of the ideas relating 
to land, and thus to determine the nature of the Law of 
Perpetuities and its place in Jurisprudence. 

So Jawc>f^ Perpetuities, as I have just indicated, is a 

PerpotuitioH, branch of the liiw of property, and its true object is to 
restrain the creation of future conditional interests ; it 
has been a famous topic of controversy among eminent 
jurists, whether or not the Law of Perpetuities also aims 
at the prevention of the non-alienation of property. 
I must reserve a discussion of th isinterestiug question 
for the })resent, but it is manifest that whether the 
one or the other be the true object of the Laiv of 
Perpetuities or whether they both be objects of the 
law, each deducible reciprocally from the other, it can 
find no possible place in systems of Jurisprudence to 
which the idea of individual ownership is unkuOwn. 
Indeed, it is difficult to conceive of a Law of Perpetuities 
before the development of the idea of individual owner- 
ship and its necessary concomitauts, namely, the ideas 
of the right of alienation of property and the right of 
testamentary disposition. It is, therefore, by no means a 
matter of surprise that the laws of archaic communities 
show but the faintest traces, if any, of a Law of Per- 
petuities. 

History of Those of you who are familiar with the brilliant re- 
searches of Sir Henry Maine in the domain of Compara- 
tive Jurisprudence,— researches which have done so much 
to illuminate many a dark corner in the history of law — 
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<;annot have failed to remark that ^olii^tory.of ownership 
in land,, so far as there are materials available for a study 
of it with reference to different countries and different 
ages, has pursued one unvarying course. Commencing 
• with community of tribal possession, land has everywhere 
been, by imperceptible degrees, appropriated to the vil- 
lage, tlie family, and the individual. Of the earliest ages 
when men lived solely on wild fruit or on the produce ol’ 
the chase, we have no contemporary historical records to 
rely upon ; but, so far as may fairly he judged from .he 
habits and character of existing races who are still in the 
lowest scale of civilization, for instanc^e, the Red Indians 
of North America or tlie Tartars who people tlie Steppes 
of Central Asia, we are entitletl to say that in the remot- 
e.st antiquity, division of tribes involved distinction of 'ivibai ownor- 
territory. Each tribe jcmlously guarded its own territory ”*'’*‘* 
from intrusion by others, but, within its own range, all 
thc> inembfirs had equal and unrestricted right of user. 

This princi|>le of ab.solute exclusion as regards strangers, 
and of absolub^ equality as reganls members of tlie tribe, 
is really not so very striking as it may appear at first 
sight to be ; thus, for instaiice, wlieii you remember that 
all modern nations claim a special ownershiji in fisheries 
within a certain distance of their shores, and at the same 
time allow their subjects a common right to fish in the. 
wjffers thus reserved, you will perceive that this apparently 
archaic idea still survives amongst all civilized people. 

But the higher races gradually progressed beyond this TnmMiiion to 
primitive stage of tribal occujiation of land, and by the 
early discovery of agriculture wdiicb afforded an ampler - 

means of industrial existence than the Imre natural pro- 
duce of the earth, approached to more settled habits of 
life ; and it is to this transition that we must trace the 
•tbrniation of the family and the village community. It is 
needless to enter here into an examination of the contro- 
versy, whether the village community was formed by the 
•expansion of the family, or the family was formed by the 
dissolution of the village community ; so far as 1 have been 
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religion. 


able to examine the evidence, both the processes seem to^ 
have been at work tinder varying conditions, and many 
of the erroneous statements on the subject are undoubtedly 
due to an attempt to apply one uniform theory to widely 
different circumstances. Be that as it may, it is not o 
the Tillage difficult to obtain a tolerably accurate idea of the terri- 
oommuDlty. relations of the village community, from the 

descriptions given of it by contemporary observers of 
antiquity, and from the illustrations of its survival in 
modem times. The village community, then, in the first 
place, was a body of men who were descended from a 
common ancestor, at any rate so far as the principal 
members were concerned, and who were united by a. 
common religion essentially commemorative of tliafc 
descent. But in addition to this primary religious tie, 
and to some extent dependent upon it, was the further 
Community of tie to which their community of land gave rise. The 
religion. belonged to the community, and the community 

was settled upon the land ; an individual, therefore, 
was not a member of the community because he lived 
upon or owned the land ; but he lived upon the land 
Community of and had interest in it, because he was a member of the 
community. This secondary tie, which in many instances 
survived the old religious tie, was originally threefold : 
the members of the community lived together ; they held 
joint interest in landed property ; they managed, 9or 
certain purposes, that property in common; they were, 
thus, at once, kinsmen, neighbours, co-owners and part- 
ners. But, though their connection was so intimate, you 
indiTiduaiity must iiot assume that their individuality was completely 
•Ktin rotaine . Within the community, each family had its separate- 

worship, its separate hearth, its separate property, and, 
consequently, separate administration of that property. 

In an archaic community, therefore, there were two classea- 
fSgnstitntionolof conditions distinctly marked out; the family, except 
tbe family. ^ property in land, was absolutely free from all 
extenial ooatiol ; the father of the family could do what 
he liked wi& his own ^neither the community as a whole,. 


IndiTidualitv 
Titin rotainea. 


tbe family. 
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«ior any member of it, had any control over his domestic 
inaiiagement ; such an interference would have seemed to 
the archaic mind an unauthorized intrusion, and would have 
challenged his just resentment. But outside the pale of 
» the family,- the charmed circle within which, like the 
Cyclops of the poet, he laid down the law to his wife and 
children, the father was no longer inde))endent ; on the 
contrary, his freedom of action was fenced in by stringent 
rules framed in the interests of the other members of the 
-cornmunitv. It was in this manner that entire countries 
were originally inhabited by independent groups oi men, 
united or supposed to be united by some personal tie, 
whether of blood, of religion, or of both, and occupying 
collectively each its own portion of land. 

The early Hindu authorities furnish no systematic Indian yiiiogru. 
information regarding the primitive stages in the deve- ®‘''““*"‘****^''*** 
lopment of the law of property which wo have been 
•considering, and we have to rely entirely upon scattered 
texts to i)rove the existence of the village system. I <lo 
not intend to enter hero into a detailed examination of 
these texts, but the general result of tlie early authorities 
msiy be briefly stilted to be, that the country was inhabi- 
ted throughout by a multitude of small, independent, 
self-acting, organized, social groups of the tyjie 1 iiave 
-endeavoured to describe above. They were subordinate 
t8 the supreme authority vested in an absolute monarch 
who was entitled to receive a share of nil iigri cultural 
produce, tluj svmount of which varied, not only according 
to the character of the soil, but also according to the ever- 
changing needs of the paramount power. But there cam 
be little doubt that, subject to this payment of revenue — 
which was usually done through a headman, who was 
originally tlie king^s agent and removable at his pleasure, 
but whose office, like every other Oriental office, gradually 
tended to become hereditary, — the ownership in the soil 
was vested in the village communities, the principle of 
wbosc^ being was separation as regards one another, and 
most intimate union as regards the individual members 
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of each. This characteristic houiogeneousness, however,, 
could obviously be maintained only so long as the integrity 
of the community was not destroyed by the inevitable 
introduction of strangers. It would be idle to affirm posi- 
tively in what way this was at first effected ; perhaf»s the 
growth of the idea of individual ])roperty led to the 
transfer of their shares by individual members of the 
community, a process undoubtedly regarded with jealousy in 
primitive ages, but gradually acquiesced in ; po.ssibly, the 
operc'ition was facilitated by the employment as labourers 
of men outside the kin, to clear and cultivate lands \yhich 
the community found itself unable to bring un<Ier tillage. 
But without hazarding a definite opinion as to the precise 
causes of the incorporation of strangers into the commu- 
nity, it may safely be asserted that in many archaic 
communities, this phenomenon was contemporary with 
the growth of the idea of individual ovvnershii>. 

It is interesting to note that the original type of the 
village community we have Ixum describing, may still be 
observed in different parts of the country in various 
stages of development or decay. Thus, Colonel Tod‘ 
observes that every Rajput State presents the picture of 
so many hundred or thousand minute republics, without 
any connection with each other, owning allegiance and 
paying rent to a prince who neither legislates for them, 
nor provides for their protection. Sir William HunteF^* 
found some of the remote hill districts of Orissa, where the 
Mahomedan and British systems of law never seem to 
have penetrated, exhibit an almost perfect picture of the 
primitive Aryan commonwealth. This remarkable persis- 
tency of the village community, which proves conclusively 
that the conception was deeply rooted in the popular mind, 
has been so graphically described by an eminent Indian 
statesman, that no apology is needed for citing an extract 
from his writings* ** The village communities are little 
republics having nearly everything they can want within 


» Rajasthan, Vc»1, 1, p. 4P6. Orissa, A’ol. I, p. 32. 
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themselves, and almost indepen<ie!it of any fonngu rela- 
tions. They seem to last where nothing else lasts. 

Dynasty after dynasty tumbles down ; revolution succeeds 
revolution. Flindii, Pathan, Mogul, Mahratta, Sikh, 

Cnglisli are all masters ui turn ; but the village community 
remains the same. In time of trouble they arm and 
fortify themselves ; a hostile army passes through the 
country ; the village community collect their cattle within 
their walls and let the enemy pass unprovoked. If plun- 
der and devastation be directeil against themselves, and 
the force employed be irresistible, they flee to frhmdly 
villages at a distance ; but when the storm is passed over, 
they return and resume their occu|)ations. If a country 
remain for a series of years the scene of continued pillage 
and massacre, so that the villages cannot bo inhabited, 
the scattered villagers, nevertheless, return whenever tlu^ 
pow(»r of peaceable possession revives. A generation 
may pass away, but the succeeding generation will return. 

The sons will take the places of the fathers ; the saim^ 
site for the village, the same positions for tlie houses, 
the same lands will be re-occupied hy the descendants of 
those who were turned out when the village was depopu- 
lated : and it is not a trifling matter which will drive them 
out, for tliey will often maintain their post through times 
of disturbance and convulsion, and acquire strength 
sufficient to resist pillage and of>pression with success.”^ 

The description I have jnst given of joint ownership in juiniownor- 
land, though primarily applicable to India, is true of all othor" !>un^ 
Aryan countries, so far as history has been able to trace trio». 
the development of the notion of property with the 
progress of civilization. A people to whom agriculture, 
towns and money are equally unknown, cannot possess a 
developed law of property, for lack of agriculture means 
lack of landed property, and lack of money necessarily 
implies lack of oommerce, and thus it would be idle to 
expect a well-developed law of property in the absence of 

* Sir C-harloH Metcalfe. Report House of ComnionK, 1832, Vol. TTI, 
of the Select Coromittee of the p. *i3l. 
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two of the most important sources of that law. If we 
seek for illustrations outside our own country, it is not 
difficult to show that the origin of Aryan property has 
been practically identical in widely different communities. 
Sir Henry Maine when confronted by the question, “ why d<P 
men respect other men’s property,” pointed out that this 
question coincides with the other question “ why did men 
live under the system of the family.” That eminent jurist, 
however, thought that the problem was insoluble and that, 
at any rate, jurisprudence has no answer for it. I venture 
to think, however, that Sir Henry Maine somewhat under- 
rated the resources of the science of which he was so 
distinguished a student and that historical jurisprudence 
is not silent in the presence of this great problem. 
If Sir Henry Maine had not in company with the major- 
ity of British jurists, unduly slighted the theory of 
ancestor-worship which was so clearly set forth by the 
brilliant historian of law, Fustel De Coulanges, he would 
not have found it necessary to abandon all enquiry in 
this branch of his subject. This learned French autlior 
in his powerful exposition of the constitution of the 
Ancient City, points out that, in archaic times as the 
household depended upon the house-spirit, so the respect for 
another’s property was due to the respect for the spirits 
which guarded that property. In other words, leligion 
was the basis as well of the institution of property as 
of every other archaic institution ; and so deep-rooted 
was the religious instinct, that the habit or sentiment 
of respect for property, which was thus generated by 
the family system, acquired sufficient strength to stand 
alone even when the original force was withdrawn. It 
follows, therefore, that property is a custom ; in civilized 
state that custom has been adopted and enforced by law, 
but the origin of the custom thus legalized is traceable to 
ancestor worship. 

You must not suppose, however, that the description I 
have i^vmi of the regions origin of property and of its 
piimitive type IS nn^^^ applicable. Writers of 
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-eminence whose opinion is based upon incontrovertible 
evidence have given a very different account of the origin 
of property and of the process by which the joint owner- 
ship of primitive ages was gradually transformed into the 
dndividnal ownership of the modern world. The most 
illustrious exponent of this school of writers is Mr. Herbert 
Spencer/ whose theorj% from the very eminence of his Ut'Hiert 
name, deserves more than a passing notice. According to 
him, the desire to appropriate and to keep that which has 
been appropriated, lies deep not only in human nature, but 
in animal nature generally. But although property su-ces- 
sarily implies appropriation, this by itself would not bc» 
enough ; as Green* points out, there must also be a recog- 
nition, tacit or express, of that appropriation by others. 

The consciousness that conflict and consequent injury 
may probably result from the endeavour to take that 
which is held by another, always tends to establish and 
strengthen the custom of leaving each person in ]iossessioh 
of what he has obtained by labour ; and this custom takes, 
among primitive men, the shape of an overtly admitted 
claim. In other words, this recognition of the title of 
the appropriator, which lies at the root of the notion of 
property, is not derived from contract as Grotius* would cjniUun. 
have it, nor is it derived from supreme force as Hobbes* Hobiien 
put it, but it is based upon the consciousness of a common 
inlilrest to which each man recognises every other man as 
•contributory. This claim to private ownership, primitive- 
ly recognized in respect of movables and game killed, was 
not recognized in respect of tracts of territory ; and the I'riviito 
reason is not far to seek ; for property could bo indi- ori^rually 
vidualized only in so far as circnmshinces alIowe4] indi- 
vidual claims to be marked off with some definiteness. 
Consequently, in the earliest ages, it was not individualized 
in respect of land, because, under the conditions, no indi- 
vidual claims could be shown or could be effectually marked 

* Principle of Sociolog^y. • De Jur^ Book II, CThap. ii, §5. 

• Principles of Political Obligation, ^ Leviathan, Part 11, Chap. XV, 

-8214. XVIII. 



10 


THE LAW OF PERI'ETUITIKS 


t(> produce of 
land, 


Period of 
transition. 


off even if they were shown. But as society gradually 
progresses from a nomadic to a settled state, ownership 
of land by the community becomes qualified by individual 
*Next extended ownership, though, at first, only to the extent that those 
who clear and cultivate portions of the surface, have un# 
disturbed enjoyment of the produce. Habitually, the 
])ub]ic claim, the claim of the State, survives ; and, either 
when after a few crops, the cleared tract is abandoned, or 
when after transmission to descendants, it has ceased to be 
used by them, it reverts to the communit}'. Where, how- 
ever, the patriarchal form of organization has been carried 
from tlie pastoral into the settled state, and, sanctified by 
tradition, is also maintained for puri)os(‘s of mutual protec- 
tion, possession of land partly by the clan and partly by 
the family, long continues, side by side with the separate^ 
possession of things produced by separate labour. Tlius 
while ‘ in some cases, the communal lautl-ownership or 
family land-ownership survives, in others it yields in 
various modes and degrees, to qualified forms of private 
ownership, mostly temporary, and subject to supreme 
ownership by the public. But war, both by produc- 
ing class differentiations within each society, and, by 
effecting the subjugation of one society -by another, 
undermines and ultimately destroys communal proprie- 
torship of land ; and, partly or wholly, substitutes for it, 
either the unqualified proprietorship of an absofhte 
conqueror, or proprietorship by a conqueror, qualified by 
the claims of vassals w'hose claims are, in turn, qualified by 
those of dependents attached to the soil. In other words, 
the system of status which militancy develops, involves a 
graduated ownership of land, -as it involves a graduated 
ownership of persons. The individualization of owner- 
ship, once thus effected by war, is, in its turn, strengthened 
and developed by the industrial progress of the community 
which follows when war has ceased. Accumulation of 
movables, privately possessed, increases as militancy is 
restrained by growing industrialism ; the growth of 
industrialism necessarily pre-supposes improved facilities 
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for disposing of industrial products, there comes along 
with it measures of quantity ami value promoting 
exchange, and finally the more pacific state of society 
implied by the growth of industry, renders it safe for 
men to detach themselves from the groups in which 
they previously kept together for mutual protection. 
The individualization of ownership, thus extended ami 
made more definite by commercial transactions, eventually 
affects the ownership of land ; for, bought and sold by 
measure and for money, land is assimilated in this respect 
to personal property produced by labour, and be(*om»*' , 
in the popular mind, confounded with it. But, whib> 
private possession of things ])roducr(l by labour may 
grow even inon* definite and sacred than at present, 
the inhabited area, wliich is our jiatriinony and cannot Im^ 
produc<‘d by labour, must evei continue subject to the 
paramount ownership of the State. 

I have now traced in outline the transition from corpo- 
rate to individual ownership ; I have pointed out to you tliat 
this was the inevitable result of the disintegration of th<> 
})atriarchal family and the emancipation of the individual 
members from the rule of the jniter-familias ; in other words, 
the history of individual property coincides with the history 
of individual liberty. Nowhere has this phenomenon been 
better illustrated than in India, where the primitive joint- 
tenanc^ of the Mitakshara type has been converted into 
the tenancy in common of the Dayabhaga School, A neces- 
sary consequence of this transformation from corporate 
to individual ownership was the growth of the right of 
alienation ; originally, no doubt, a sale of the family 
property was prohibited or rather unheard of ; gradually 
it was allowed with the consent of the community who, 
as the ultimate heirs, had a direct interest in such a trans- 
action ; later on, as the exigencies of social life grow 
more and more urgent, such sales came to be considered 
as permissible in cases of necessity ; and, finally, the 
right of alienation became habitual and comparatively 
easy. 
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Orowth of the The next stage in the progress of the ideas relative to 
the disposition of land was reached with the deyeIof)ment 
dwpoMtion. testamentary disposition. The researches of 

Sir Henry Maine have, no doubt, made yon familiar with 
the doctrine that the testament was at one time a ineansffor 
continuing the universal succession, at another time it was 
a means for distributing the testator’s property ; or, to 
put it in the language of the Roman jurists, a testament 
was either a method of appointing a /iPr^s^ or universal 
successor, or it was a method of providing for the pay- 
'Maine. inent of legacies and charges on the property. How the 
one object was related to the other, and by what steps the 
modern will was developed from its archaic prototype, 
1 must resist the temptation to discuss at length, as I am 
not now lecturing to you on the history of Law. You 
will remember, however, that the primitive notion of a will 
was inextricably mixed up and confounded with the theory 
of a man’s posthumous existence in the person of bis heir, 
that is to say, the notion was founded upon a fictitious 
identification between the deceased and his successor. 
Primarily, then, the primitive testator, in exercising his 
function, simply nominated his successor, the person who 
was to sustain his persona or the aggregate of his family 
rights and duties ; and it was only very slowly and 
imperceptibly that this operation was turned into a 
means of exercising the right of disposition ove^ one’s 
property, even after that property had ceased to be subject 
to his physical control by reason of his death. The view 
which 1 have set forth ns to the history of the origin of 
wills is the one ordinarily adopted by English jurists and 
has also been held applicable to India in a celebrated 
judgment of the Privy Council.^ It would be hardly fair, 
liowever, not to tell you that the opposite view has been 
taken by an eminent American historian of law. Chief 
ffoixues. Justice Holmes,^ who maintains that the law of wills was 
not developed out of the law of gifts and conveyances, but 

* V. Tagof^ B. L. B., 377, 18 W. R., 352. 

I. A«, Bail# Vol., 47 & O., 9 * Oommon Law, Lecture X. 
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rather that tVeedom of alienation grew up by a gradually 
increased latitude in the choice of successors ; in other 
words, the right of alienation was not the cause, but the 
consequence of the right of testamentary disposition. It is 
no^necessary for me to enter here into a detailed examin- 
ation of this thesis, for whether the law applicable primarily 
to persons taking by descent was extended to persons 
taking by purchase, by reason of fictitious identification 
of the transferee with his transferor, or, whether the early 
form of instituting a heir was nothing more than a parti- 
cular application of a previously familiar notion of con- 
veyance to the sale of the familia or headship of the 
family to the intended heir, it is immaterial for our 
present purpose to enquire ; it is enough for us to observe 
the co-existence of the right of alienation with the right 
of testamentary disposition and note the consequence 
thereof. 

We have now arrived at a state of society where ownoi- 
the individual is vested with the full ownership of land, "***” 
which entitles him to do as he likes with his property 
during his life, to bequeath it to whom he pleases on his 
death, and effectually to exclude all other persons from 
dealing with it in any way or in any circumstances ; 
in other wonls, as Austin * puts it, tlie full owner’s AuHtin. 
right over his property is indefinite in point of user, 
unrestricted in point of disposition, and unlimited in 
point of duration. But, although the full owner is 
clothed with the right of alienation whicli entitles him 
to transfer the privileges of ownership to the person of 
bis choice, although the full owner is clothed with the 
right of testamentary disposition which entitles him to 
bequeath his property at the moment of his death to the 
successor of his choice, the question necessarily arises, 
whether it is beneficial to the community further to 
extend these powers. For, as Domat.^ ]>uts it, inheritance 
is a rnle laid down bj the State, not merely for the 

• Jurinprodence, Vol. 11, p. • Civa law, | 2113, (1888), Vol. 

477. II, p. 5 ; (1737), V 0 I..I, p. SIS. 
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benefit of individuals, but for reasons of public policy. 
The problem, therefore, we have to face is, how far is 
any individual who has possessed a particular piece of 
property for a number of years, entitled to say that be 
has authority to impose fetters upon it to bind #his 
successors for generations. It would not be profitable for 
us to discuss here the motives which induce land-owners 
to impose such re.straints ; but we may take it as a well 
ascertained fact, that great land-owners who enjoy 
this freedom of alienation and devise, jealously guard 
against the possibility of the exercise of similar powers 
by tlieir successors. To preserve the family name and 
j)osition, to keep the land in the family, seems so desir- 
able and even so laudable an object, that they do their 
host to contrive restraints on alienation and succession, 
when the ])roj)erty ])asses into the hands of successive 
generations. It is just hero that law stops in, upon 
grounds of public j)olicy, and, in the interest of the com- 
munity, to prevent the creation of remote interests in 
property and the imposition of unlimited re.straints upon 
its alienation. It would be out of place to enter here upon 
an examination of the grounds which may be urged in 
justification of this interference on the j^art of the State, 
and I must resist the temptation of discussing the question 
of natural rights, and the relation between the individual 
and the State ; for our present purposes, apart fi^m all 
sociological questions, we must start with the proposition 
that, as the right of disposal of property is a creature of 
political necessity, its exercise must be subject to such 
restrictions as best answer the objects for which society 
exists. Now, in proportion -as civilization advances and 
with it trade and commerce, the great fountains of wealth, 
in the very same proportion will the necessity for the 
free and easy circulation and transmission of property be 
manifest ; or, as Sir William Blackstone ‘ puts it, pro- 
perty best answers the purposes of civil life, specially in 


/ > 2 Comnientaric8, 174. 
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<tominereial conntrie?, when its transfer and circulation are 
totally free and unrestrained. Whether or not this is sound 
from the economist’s point of view, it is not for me to 
judge ; it is enough for ua to know that this is one of the 
fiyidaineutiil axioms, which is accepted throughout the 
modern civilized world, and every dis})ositlon of property 
which contravenes this political maxim, is regarded as j 
against the “policy oi^tho law.” I will not attempt to policy, 
define this niyjjterious phrase, hut we may say generally/ 
that by policy of the hivv are meant those ])rinciplcv‘' jf 
jurispriKience which underlie and form the basis ut‘ the 
institutions of the country, and whicdi may perhaps be more 
tjorrectly considered as matters of public policy rather than 
of technical law. As an eminent English judge once said, 

** You cannot lay down any dehnition of the term j)ublic. 
policy, or say, it comprises such and siicli a proposition 
and does not comprise such and such another ; that must 
ho to a great extent a matter of individual opinion, h<*cause 
what one man or oik* judges and perhaps I ought to say, 
one woman also, might think against public jiolicy, 
another might think altogether excellent pul)li(j poliey. 

( 'Onsequently it is impossible to say what tlu^ opinion of a 
man or a judge might be of what jaiblic policy is*” ^ 

We shall assume then that it is (^\cellent public j)oli<y 
to ])roinote the circulation of property in commercial 
(M>un&ies. Nor can you say that tliis is a vrry large as- 
sumption to make ; for the necessity of imposing some 
restraint on the jiovver of jirotracting the acquisition 
of absolute interest in property will be obvious if 
you consider for a moment what would bo the state of 
a community in which a considerable proportion of the 
land and capital was locked up. “ That free and active Jarmim. 
circulation of property wliich is one of the springs 
as well as the consequences of commerce would be 
obstructed ; the improvement of land clieckcd ; its ac- 
quisition rendered difficult; the capital of the country 

> Sir (Jeorgre JeRsel, M. R., 605 (620). 

in /irMutt V. iroorf (1879), 12 Ch. D. 
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Bacon. 


gradually withdrawn from trade ; and the incentives to* 
exertion in every branch of industry diminished. Such 
a state of things would be utterly inconsistent with 
national prosperity ; and those restrictions which were 
intended by the donors to guard the objects of tl^ir 
bounty against the effects of their own improvidence, 
would be baneful to all.”^ I know of no writer who has 
more vividly described than Lord Bacon has done, the 
motives which induce men to create future interests in 
property and to impose restraints upon its alienation and * 
the consequences thereof. I shall, therefore, take the 
liberty of quoting to you the very forcible though some- 
what quaint language of the celebrated argument in Ohud- 
leigh’s case.* “ It is a wisdom and foresight for every man 
to imagine of that which may huppen to his posterity and 
by all ways establish his name. To this 1 answer, that it 
is a wisdom, but a greater than even Solomon aspired 
after. For 1 find that he uses other language when he 
says that he must leave the fruit of his labour to one of 
whom he does not know, if he shall be a fool or a wisa 
man. And yet does he say that he shall be an usufruc- 
tuary or tenant restrained in a perpetuity ? No, but the 
absolute lord of all that he had by his travail.” Of the 
evils of a perpetuity, Bacon says : “ A man is taken pri- 
soner ill war. Life and liberty are more precious than lands 
or goods. For his ransom it is necessary for him 6o sell. 
If he be then shackled in his conveyances, he is as muck 
captive to his conveyances as to his enemy and so must 
die in misery to make his son and heir after him live in 
jollity. Some young heir when he first comes to the 
float of his living out-compasseth himself in expenses, yet 
perhaps in good time reclaims himself, and has a desire to 
recover his estate ; but has no readier way than to sell a 
parcel to free himself from the biting and consuming 
interest. Bat now he cannot redeem himself with his 
proper means, and though he be reclaimed in mind, yet 

I JannAaoa Willi, 218. * 7 Bacon, 682. 
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can he not remedy his estate. So j assinj^ over the con- 
siderations of humanity, let us now consider the discipline 
of families. And touching this I will speak in modesty 
and under correction. Though I reverence the laws of 
my Country, yet I observe one defect in them ; and that 
is, there is no footstep of the reverend potestas patria 

which was so commended in ancient times 

This only yet remains : if the father has any patrimony 
and the son be disobedient, he may disinherit him ; if ho 
will not deserve his blessing, he shall not have his livings.. 

But this device of perpetuities has taken this power iiom 
the father likewise and has tied and made subject (ns 
the proverb is) the parents to their cradle, and so notwith- 
standing he has the curse of his father, yet he shall have 
^ the land of his grandfather.” 

I have now explained to 3*011, ns olearl3* as I could, the Summary, 
nature of the law of perpetuities and its place in jurispru- 
dence ; 1 have pointed out to yon tlint there is no possible 
occasion for it in primitive and archaic S3*steius of law, 
that in reality its evolution has been contemporaneous 
with the growth of the conception of individual ownership, 
of the right of alienation, and of testamentary disposition, 

1 have further explained to you that the chief iiidiicements 
to the creation of ]:)er[)etuities are the desire of preventing j 
prodigi^ity in our descendants, the desire of ruling after 
death, and last, but not least, famil3'' j)ride, joined to that 
agreeable illusion which paints the successive existence 
of our descendants as the prolongation of our own ; our 
imagination is not satisfied witli the idea of leaving our 
children the same value ; they must jiossess tlie same 
lands, the same houses, the same natural objects, for this 
continuity of possession appears a continuit}*' of enjo}*- 
ment, and gives support to a feeling chimerical and 
absurd.^ Lastl3% 1 have examined the principles of public 
policy which form the foundation of the law, and 1 have 
dwelt on the dangers which would inevitably result if 


M, LP 


Bentham, Theory of l.efo^'lation, p. ITS. 
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perpetuities were allowed to take property out of commerce 
and thus prevent the circulation of the riches of the 
Two-fold kingdom. You will see, therefore, from what 1 have just 
stated that a perpetuity could arise in two ways, first, by 
taking away from the owner the power to alienate*prope¥ty ; 
and, secondly, by allowing the creation of remote future 
interests. In the early stages of the development of the 
law, these ideas were confounded, but gradually when 
they were diiSerentiated, the first gave rise to the rule 
fprbidding restraints on alienation, the second gave rise 
to the rule against remoteness which is miscalled the rule 
against perpetuities. When this differentiation had 
been effected, it was inevitable that a further question 
should arise, whether the second rule is merely a form of 
the first ; in other words, is a remote future interest 
objectionable only because for too long a period there 
may be no one who can give a good title, or, is it objec- 
tionable also because the policy of the law does not allow 
interests so uncertain in value to hamper a present owner- 
ship. Under many circumstances, whichever principle 
was applied, the result would be the same ; but, finally, 
oases arose which made a decision of the question im- 
perative. This is the problem upon the solution of which 
eminent judges have been divided in opinion, and for 
obvious reasons 1 must reserve a discussion of jt till I 
come to that branch of the law of perpetuities which 
treats of restraints on the alienation of property. For 
the present, I must ask you carefully to bear in mind the 
broad and well-marked distinction which 1 have just 
indicated between the tw.o divisions of the law of per- 
:petuities, namely, the rule against remoteness, and the 
rule against restraints on the alienation of property ; this 
fundamental distinction has been, to the great reproach of 
our law, sometimes overlooked, and the consequence has 
been frequent lapses into error, from which the courts 
kayo recovered tl^selves slotvly and painfully. Indeed, 
if you will follow me patiently to the end of the present 
course of lectto^s, you will discover that the study and 
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practice of the law of perpetuities is, indeed, a constant 
school of modesty ; it wonld be by no means diflSicult to 
frame a long list of the blunders with regard to its ques- 
tions made by eminent lawyers, blunders which they 
thiRnselves have been sometimes the first to acknowledge. 
It will consequently be necessary, as you proceed, to 
•examine cautiously even the opinions of eminent judges in 
a spirit of criticism which would be possibly unbecoming 
in other branches of the law, for here, at any rate, if 
nowhere else, even a lawyer imbued with siiperstitir:is 
reverence for authorities may take his motto from Voltaire, 
that An open-minded hospitality for new reasons is 
essential to intellectual advance.’’ 



LECTURE II. 

The Rule against Perpetuities — Its Origin aniv 
History in English Law. 

Sumniary of In the last lecture, we were engaged in an examination 
gF the nature of the Law of Perpetuities sind of the 
precise place it occupies in jurisprudence. You will re- 
member, I pointed out to you, that a consideration of the 
provisions of various archaic systems of law, leads us to the 
conclusion that the notion of individual ownership has been 
in all communities a product of extremely slow growth. 
At the same time, you will not forget that wherever this idea 
of individual ownership was well developed, the right of 
alienation, inter vivos and by testamentary disposition, was 
carried to an extreme, and every effort was made to allow 
the grasp of the dead hand to be kept on the land of the 
living. But, as might have been anticipated, this naturally 
produced a reaction ; a great land-owner, possessed 
of wealth and property, and vested with an alfeolute 
power of disposal, might not only alienate it freely 
during his life, devise it at his death to the successor of 
his choice, but, from a desire to preserve his family name 
and position, might leave directions as to the mode and 
manner of enjoyment of -the property by successive 
generations, and might even seek to impress upon it a new 
law of succession. Yet, such a state of things, however 
gratifying it might be to the individual owner, could hard- 
ly be looked upon with favour by his successors who 
might not always have reverence enough to believe in his 
absolute wisdom in the matter of the disposition of his 
property for the' benefit of generations unborn ; at the^ 
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^anie time, courts of law would not be slow in their on- 
•deavour to protect the interests of the coninninity by a 
jiersistent refusal to recognize many of tliese attempted 
restraints which render land incapable of answering 
thtse ends of social commerce, and providing for the 
sudden contingencies of private life for which property 
was first esfciblished.”^ To this abuse, then, of the 
iinlitnited right of alienation and devise, to this inex- 
plicable desire on the part of the individual proprietor, 
himself vested with the most absolute right of disposiD' 
to fetter the disposition of the property in the hands of suc- 
cessive generations, it is to this that we must trace the 
•origin of those wholesome rules which regulate the crea- 
tion of future interests, and the imposition of restraints on 
the ali<?nation of property. In the present lecture, we 
purpose to trace in outline the origin and history of the 
rule against Perpetuities in English law. 

The history of tlie origin of the rule against P(»rprd.nities i i)» 
in English law furnishes an excellent illustration of tlie J, 
anomalous way in which much of that system has beim 
develope<l. The rule exists independently of Statute law, 
and no trace of it can apparently be found in any Act of 
Parliament. Like many other wholesome principles with 
which we are now familiar in English jurisprudence, i< 
owes its origin to the great Chancellors whose function it 
was to moderate the rigour and remove the anomalies 
of the common law.* But nothing would be a greater 

> 'J Hlackstoiic's Com Mien tiiricM, inalienable for e\or. ('ontiiiKeiit 

174. rcniaindorM were iutroiliieed, 

• “ Then, there was another which had the effect of l ondi^riiijf 
rule, also invented by the ChancoL property intilieiiiible. The dortrine 
-lorH, in analogy t-o the coinraon of contingent rcniaindorM wan 
law. That wiis an invei«tion of a disciisued by the ChamrenoiK, who * 
'different kind from the other ” held that a remainder dcpimditig 
(i*osti*aint on anticipation or alicna- n]M>n what waM called a poMdbility 
tion w'hich wan allowed in the cOHe on a possibility was contrary tf> the 
of a niarrierl woiriaii), **aiid wan common law. That wuh a whoUv 
this time in favour of alienation some rule, only it was ftonsidcred 
4iiid not against it. The law does that it did not go far enough, 
not recognise dispositions which The result was that the Chanocllors 
'Would practically make property established this rule in favour of 
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mistake than to suppose that we could lay our finger 
on any particular decision of the Chancellors and 
say that here the rule against Perpetuities first saw 
light. In law, and specially in those departments of 
No absolute whioh owe their development mainly to judicial 

b^nnings in exposition, the assertion may be safely hazarded that there 
are no sadden starts, no absolute beginnings — an asser- 
tion which is strictly true not only of the world of 
organic generation, but also of the world of intellectual 
production. Fix where we may the origin of this or 
that legal doctrine or idea, the patient historian of legal 
institutions will discover some . earlier anticipation. While, 
therefore, it would serve no useful purpose to place before 
you a detailed examination of the earliest cases in which 
the doctrine of Perpetuities was directly or indirectly con- 

Leading COHOS siderod, 1 must ask you carefully to study the leadiiiff 
inarkBuocoH- ’ i i i i i i ^ 

give opochH. cases Oil the subject, cases which may rightly be regarded 

as marking out the successive epochs in the development 
of the rule. And if you read the story of this develop- 
ment intelligently, you will find that the results of the 
earlier cases in which the doctrine is dimly shadowed 
forth, have become embodied in the structure, raised by 
the later Chancellors, not as the stray carved corner of 
some older edifice, to be found here or there amid the new, 
but rather like minute relics of earlier organic life imbedded 
in the very stone they built with. 

Romoto Those of you who have a familiar knowledge of the ele- 

aeldom made luents of the history and principles of English law, — know- 
in early times. which may easily be acquired, for instance, from the 


alienation, that property could 
not be tied up longer than for a life 
in being and twenty-one years 
jafter. That is called the role 
against perpetuities. This rule, 
therefore, was established directly 
|n favour of alienation : it merely 
iioarried ont the fniociple of law 
that property is alimmhle. Simi- 
iarty, in the case of meeutory 


interest, the law put a limit or fet- 
ter upon the testamentary power. 
The theory of both rules is, how- 
ever, the same, namely, that pro- 
perty is alienable, though it may 
be made inalienable to a certain 
extent and in a peculiar way.’^ 
Per Jeasel, M. B., In re Midleft 
(1879), 11 Ch. D., 645 (649). 
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now neglected commentaries of Sir William Blackstone,^ — 
will see without difficulty that questions of remoteness in 
the creation of estates and interests could hardly require 
decision before the enactment of the Statute of Uses^ 

<^d the Statute of Wills.* And the reason is not far 
to seek ; in those days, incorporeal hereditaments were 
seldom created to hike effect in future ; terms for years 
were, in the majority of inshinces, short, present terms ; 
executory devises under powers given to executors, were 
necessarily rare, as they could arise only in the few 
localities where laud was devisable by custom ; and 
contingent remainders, with all its subtle learning, was 
for a long time unknown to the law.^ Indeed, if 
Mr. Williams is correct in his conclusion, even up to 
the middle of the sixteenth centuiy, in all marriage 
settlements, the remainders appear to be uniformly vested, 
the estates tail being given to living parties and not to 
sons or daughters unborn.* The circumstances I have 
mentioned would bo sufficient to explain why questions of 
remoteness in the creation of estates and interests rarely 
called for judicial decision before the middle of the sixteenth 
century. But it is necessary to make a passing refer- 
ence to another oircuinstance which has sometimes been 
referred to, as having an important bearing on the matter ; 
it has been asserted by more than one authority whose 
opii^oii is entitled to careful consideration that remoteness Supposod nil«» 
of limitation was effectually prevented in early times p^^ilbiuty 
by a supposed rule that no future interest could bo created iwhiM- 

litjr. 

* ** Modern conveyancinjjf as a odayii unduly neglected, partly 
whole, and the regiiiar n«o of by reason of exai^Korated criti- 
settlements in their modern form, ciums which have obtained our* 
certainly date from about Bridy* i^iicy, partly from the ravages it 
man's time. A brief but clear lias suffered at tbe hands of so- 
and admirably written account called editors.*’ Pollock, Land 
of the elements of the snbjoct. Laws, 225. 
both doctrinal and historical, is • 1555, 27 Hen. VIII, c. 10. 
given in the port of Blackstone’s • 1510, 32 Hen. VIII, c. I. 

Commentaries already referred « Williams, Real Property, 13th 
to (Book II, Ohap. II); it ought ed., 205-200. 
to be needlem to mention this, * 1 Jurid. Soc. Pap«, 47^ 
but the text of Blackstono is now- 
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in favour of an unborn child of an unborn person 
such a limitation involved a possibility upon a possi- 
bility, It is not necessary for our present purpose to 
enter into a minute examination of the cases in which 
this doctrine is said to have been applied or implied^; 
but, there appears to be good ground for the conclusion 
to which Professor Gray ^ has been led by an elaborate 
examination of all the cases on the point that the notion 
that there cannot be a possibility on a possibility, first 
started by Chief Justice Popham, and vaguely repeated 
in practically identical language in several cases, ^ is not 
countenanced by the earlier authorities, at any rate, never 
took root, was disavowed by Lord Coke,® and finally dis- 
credited in the great case of the Duke of Norfolk,* in 
which Lord Chancellor Nottingham laid down in the 
clearest possible language that there was nothing un- 
natural or absurd in a possibility upon a possibility and 
a contingency upon a contingency. 

Before we proceed to an examination of the cases in 
which the rule against perpetuites was first established, 
it would be desirable to have a clear notion of what is 
meant by a “ perpetuity,” and thus to guard ourselves 
against that ambiguity of terms which, since the days of 
Socrates, has been universally recognized as a fruitful 
source of error and confusion in every department of 

* Perpotuities, §§126-131. never iiiteiiU » jioRNibility upon a 

* ** A lease could not commence possibility.*’ Co. Lit., 184a. 
upon a contingent which depended * 3 Biilst, 98 (lOS) ; 1 llolle, 
upon another contingent.” Hector 318(321). 

of Chedinffton^s ca$« (1608), 1 Co., • (1681) 3 Ch. C7as., 29 “That 
163a (L566). “A possibility which . there may be a possibility upon a 
shall make a remainder good, ought possibility and that there may be a 
to be a common possibility and contingency upon a contingency is 
fwtoniio propinqua” ChoionU$ff$ neither unnatural nor absiinl in 
eofs (1607), 2 Co., 60a (516). “ A itself ; but the contrary rule given 
possibility cannot increase upon a as a reason by my Lord Popham 
possibility.” caae (1610), in the Hector of Chedingf on'it cage, 

8 Co., 736 (76a). “ Sometimes one looks like a reason of art, but in 
poesibility shall not beget another.” truth has no kind of reason in it, 
Bttm^ord v. Stanford (1616), 3 and I have known that rule often 
Bulst, 06 (106). “ The law will denied in Westminster Hall.” 
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Imman knowledge. 1 do not purpose, indeed, to enter 
here into a discussion of the propriety or otherwise of 
the definitions given by various jurists — a discussion 
which will find its proper place in a later lecture, when 
come to treat of the scope and corollaries of the rule 
agsiinst perpetuities. But I desire to point out to you 
at tlio earliest possible opportunity that the term “ per- 
petuity ” has been used in one or other of two senses 
which must be carefully distinguished. The natural, the Original 
original meaning of a ‘‘ perpetuity ” is “ an inalienable, 
an indestructible interest,” and this is the sense in r»ich 
we find the word us(^d whenever w*e come across it in the 
earliest reported cases ; there is no attempt at an accurate 
definition, but we have various vague descriptions of it, ns 
an estate inalienable though all mankind join in the 
<?onveyance,”* an estate where, if all that have interest 
join, yet tli<‘y cannot bar or pass it,”** and as a thing 
odious in law and destructive to the commonwealth, which 
would stop the commerce and prevent the circulation of 
the property of tlie kingdom.”® But, this is not the 
sense in which the word is used in modern English Moiiem Memw. 
Law ; it has there a derivative, secondary, or artificial 
sense, namely, it denotes “ an interest which will not vest 
till a remote ))eriod ; ” from this point of view, then, 
what is now called the rule against perpetuities should 
})ro|^rly be called the rule against remoteness, inasmuch *tuio ugainHt 
4 is it restrains the creation, not of interests which are 
inalienable and indestructible, but rather of future interests, 
which are intended to vest absolutely beyond certain 
specified limits of time. Thus, a condition not to suffer a 
recovery of an estate tail was declared by lawyers of the 
sixteenth century, to be bad, as tending tD create a perpe- 
tuity, the word being manifestly used in its primary sense. 

To take another illustration, consider the famous case of 


» SeaU^njooU v. Edy^ (IttQT), 1 Oh. Ca., 213. 
i Salk.. 229. • (1083) I Vernon, 104. 

• Wnshhnrn v. Down* (1672), 
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tfkudleigh** 

Cm. 


First stflffe in 
the history. 


[t) Cases of 
freeholds. 


Cm. 


Caw. 


Dillon V. Freine^ known as Chudleigh^s Case,^ which wbB' 
heard in the Exchequer Chamber before all the judges in- 
1595. The facts of the case, so far as they are necessary 
for oar present purpose, were that there bad been a feoff- 
ment to the use of C for life, remainder to the use of 
unborn children in tail; before Chad any children born, the 
feoffees conveyed to C in fee ; question was then raised 
whether this feoffment had the effect of destroying the 
contingent remainders to the children of C, limited by 
way of use ; the judges held that the remainders were 
desti'oyed. But it is to be noted that no suggestion is 
made that the use was bad for remoteness and consequent- 
ly inoperative. To avoid the objection of perpetuity (in 
its primary sense), the Court held all future uses destruct- 
ible, whereas, the modern rule, to avoid the objection of 
perpetuity (in its secondary sense), lays down that future 
interests beyond a certain period are invalid. In other 
words, in Oliudleigh^s Case, future uses were held valid 
but destructible ; in modern law, they are held invalid 
beyond certain limits, but within those limits, inde- 
structible. 

I have already mentioned to you that the cases decided 
during the sixteenth and the early years of the seven- 
teenth century, while they contain a series of vague 
denunciations from the Bench against perpetuities, at the 
same time show that no attempt was made to lay down 
the precise limits within which future interests could be 
validly created. The earliest case, which can be usefully 
cited, is the case of Mattheiv Mannhuj^^ in which an exe- 
cutory bequest of a term after a life in being, was supported 
by Lord Coke on the ground that an executory devise 
after a life in being was good.* The principle of this 
decision was, shortly after, affirmed in Lampet^s Case^ 
which appears to be the first case in which a perpetuity 


* (1505) I Co., 120 a. Tudor L. ed appears to have been a life in 

200 (lit ed. ). being. ^ 

‘• (lW) 80o.,W5.^ (1612) 10 Co., 466. 

• The ntmost limiVtben allow- 
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in its original sense of an inalienable interest is mentioned 
in connection with an executory devise.^ Eminent judges 
have made no secret of their dissatisfaction with both Doubted* 
these decisions, but they have never been overruled.* The 
•ase of Child v. Bufflie^ which was decided immediately Child v. 
after Lord Coke’s time, is, indeed, an authority the other 
way, and, although the judges endeavoured to distinguish 
it from the cases of Manniaff * and Lampet^^ it must be 
confessed that the cases were not in reality distinguish- 
able. In tliat case, there was a devise of n term to 
-Y and his assigns, with a proviso that, if -Y died v illiont 
issue living at his death, the term should go to Y ; X 
assigned the term and died without issue, la an action 
in ejectment by Y against the assignee, the question could 
neatly he raised, whether the reason for the invalidity 
of a gift of a term, after a general failure of issue, lay 
in its remoteness ; for, if remoteness was the reason, the 
gift to Y was good, as it must take effect on the 
death of A' and was, consequently, not more remote 
than the gift which had been held good in Mannimi's 
Case,* In the (Jourt of King’s Bench, it was overlooked, 
however, both by counsel and the learned judges, that 
the gift over was to take effect in case A' died without 
issue living at his death, and not in case of failure of issue 


* Lord Coke, (J. J. : “It would 
be inconvonieni that such man- 
ner of perpetuit}' should be made 
of a chattel, when of an inheri- 
tance iieitlier by o<rt executed by 
the common law, nor by limitation 
of an use, nor by devises in last 
wills, any perpetuity can be estab- 
lished” {5r2a). 

• The first {{rant or devise of 
a term made to one for life, re- 
mainder to another, have been 
much controverted, whether such 
a remainder might he good, and 
whether all may not be destroyed 
by the alienation of the first 
party; and, if it were now first 


disputed, it would bo bard to 
maintain ; but being so often 
adjiidgefl, they w'ould not now 
dispute it.” ChUd v. Baylie, Cro. 
Jac., 459 (401). “ Though we do 
not hold it fit to call In question 
the judgment in Matthew Mann- 
ing's case, yet do not think it safe 
to stretch the law against the 
ordinary rules of law farther than 
in that esase it is done.” Pearss v. 
Meevs, (1661 ), PoUexf., 20 (60). 

•(1618-1628) Cro. Jac., 459; 
Palm 48, 838 ; W. Jones, 15. 

« (1609) 8 Go., 016. 

• (1612) 10 Co., 466. 
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generally. The Court held the gift bad, and one of the 
reasons assigned was that, if the gift was good, it could 
not be barred by X, and, “ if the law did not suiter such 
perpetuities of inheritances, much less would it suffer 
perpetuities of chattels.” The case was carried to tlie 
Exchequer (Chamber in 1623, and, there for the first time 
attention was called to the nature of the event upon which 
the gift over was to take effect. But the Court held that the 
gift was bad, and that mischief would ensue if such a 
“ perpetuity ” were allowable ; the Court also pointed out 
that there was no distinction, from this point of view, 
between a case of a devise to X and his assigns and upon 
liis death without issue then living, to and a case of a 
<levise to .V and the heirs of his body and upon his death 
without issue, to F. It is manifest that the learned Judges 
could not have used the term in its modern sense of re- 
moteness, for clearly upon the question of remoteness, 
there is a well-founded distinction betvreen the two devises. 
The case is, therefore, instructive as showing that none of 
the twelve Judges, except Chief Baron Tan field and possibly 
also Baron Denham, recognised that the validity of the 
limitation might in any way be affected by its remoteness. 
And, this is all the more curious when we remember that 
Davenport (afterwards Chief Baron of the Exchequer) 
who had argued before the Exchequer (Jhamber in suj)- 
port of the validity of the gift over, had enunciated in 
forcible, though somewhat quaint language, the principle 
upon which the whole foundation of the modern rule 
against perpetuities rests.^ We have now seen how the first 


* * ** Thera is no danger of per- 

petuity by such a conveyance. 
For he took a diversity when the 
contingency is such as can or ought 
to happen in the life of the devisee. 
Thera a ramainder limited on 
such an estate in case of a devise 
of a chattel is good, as in our 
case, if he should die without 
issue of his body living at the 
time of his deoth, so tl^ it does 


not exceed his life. But if the 
contingency bo such as is foreign, 
is to commence in faturo after the 
death of the tirst devisee, there, 
because such limitation tends to 
make a perpetuity, a remainder 
limited on it is biid, as, if he 
should die without issue or with- 
out heir, that then it shall remain 
over. And on this diversity they 
strongly rely.” Palm., 331. 
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suggestion of the rule against perpetuities cnine from 
the bar ; we have next to see how slow was the judicial 
recognition of remoteness ns the essential element in 
judging the validity of future limitations. 

• The next decision to which I shall draw your attention 
is the case of Pells v. Broira,* the importance of which 
has been very variously estimated ; Lord Kenyon de- 
scribed it as the foundation and as it were the Magna 
Charta of this branch of the law,”* and, Hargreaves, on 
the other hand, though he admits the almost itnreaehahie 
subtlety of the reasoning, thought it could not *' have 
furnished much of the code of executory devise.”* In 
this case, land was devised to in fee, and if lie died 
without issue leaving B surviving him, then to B m fee. 
The event which happened was that A suffered a common 
recovery, devised the land to <7, and died without issue. 
Upon a claim by B, the survivor, against the devisee, it 
was held that the executory limitation to B was good and 
could not he barred on the part of A. All that w'as 
actually decide<l, therefore, was the legality and efficacy 
of an executory devise on a contingency not exceeding 
one life in being. 

In Snoir V. Cutler,^ A having the reversion of copy- 
hold land after the death of his wife, devised it to the 
heirs of her body if they should attain the age of four- 
teen— a devise which, if held valid, might have cxttmded 
to a life in being and fourteen years later. A died with- 
out leaving issue by his wife ; she married again, and had 
a son who reached fourteen ; she then died. The question 
was whether the son was entitled. The Judges appear 
to have been in great doubt, some of them objecting to the 
devise on the ground that it was to a person unborn, and, 
also on the ground of Lord Coke’s metaphysical doctrine 
of a double possibility, namely, the birth of a child and 

• (1021), Cro. Ja«.. m. ♦ (1060 - JOW) 1 Lev., m ; T. 

• Portifr V. BrttdUy {lim. 3 T. Raym, 162; 1 Keb., 7^2, 600; 

R., 143 ; 1 K. R., 67a. 2 Keb., 11, 145, 295; 1 Sid., 153. 

• 2 EIai*ai«avcs, Jur. 30. 
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First fixes a 
lifetime as 
limit. 


(ii) Cases of 
chattels real. 


Ooving v. 
Bkktntufff^ 


Love V, 
Wyndliooi^ 


that child’s living to be fourteen years old. All the 
learned Judges appear, however^ to have been agreed that 
an executory devise to take effect within the compass of 
a life was good, “ but not after death without issue, for 
that would make a perpetuity,” This seems to be th* 
earliest direct statement of the .proposition that the 
validity of an executory devise depends upon the question 
whether the event upon which it takes effect must happen 
within a lifetime. 

We have now dealt with cases in which the validity of 
executory devises of freeholds came in question ; we 
shall next briefly refer to some cases of chattels real, to 
the consideration of which the rule against perpetuities 
mainly owed its growth. It appears that two classes of 
executory devises of terms came before the Courts, name- 
ly, (i) those that were to take effect after a failure of 
issue, and (ii) those that were to take effect after a life 
interest. In the former class of cases, where the failure of 
issue was indefinite, the executory devises were held to be 
bad, in the latter class, they were held to be good. Thus, in 
Goring v. Bicherstaffe^ it was decided that in the case of 
a chattel, the limitation of a term to several persons in 
remainder, one after another, if those persons were in 
being and particularly named, could not tend to a per- 
petuity ; in other words, as all the lives wear out to- 
gether, the limitations really amount to the life St a 
person in being, with an ingenious machinery added to 
secure a long life. In Lore v. Wyndhaw? it was held that 
if a tenant of a term devised it to i? for life, remainder to 
C for life, remainder to i? for life, the devise was good, if 


* (1062) Freeman Ch,, 163 ; 1 Cb. 
Cas., 4 ; Pollexf., 31. 

• (1670) 1 Mod., 60 ; 2 Keb., 637 ; 
1 Sid., 400 ; 1 Lev., 290..; 1 Yentr., 
79; 2 Oh. Rep., 14. a term 
be devised to one for life, remaind*^ 
er to fMiother fpr Ufe, reiiiaiador 
toathird for life, and so totwentgr, 
ene after tlif oter, it^ is a food 
devise to tliem all, notwitliitaiidiiif 


the objection of possibilities upon 
possibilities, if all the persons 
were in one at the time of the 
devise, because all the candles are 
lighted at onoe. But if the devise 
be to one for life, who is not then 
fnsiss (as to the first son), there 
no limitation of a term can be 
after that.** 1 Sid., 451. 
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the remainderaien were all alive at the time of the devise. 

Similarly, in Biirget v. where a term was settled r. 

in trust for A for life, then for ,his wife for life, then for ^^'9^ 
their first and other sons successively and the heirs of 
iSieir bodies, and then for their daughters, Lord Keeper 
Finch held that the limitation to the daughters was void, 
but that to the first son was good, although that son was 
not in esse at the time of the decease of ^1. The infer- C oucIomod : 
ence, therefore, seems to be well-founded, — so far, 

indeed, as any inference may safely be drawn from cn^^^s 
which are not always intelligibly reported nor to coiwidewd. 
reconcile — that up to the point of time we have now 
reached, the law was that any number of life inter- 
ests could be given in succession to persons in being, that 
limitations to unborn persons might be good, but that 
the validity of an interest conditioned upon a contin- 
gency, was dependent as well upon its nature as upon its 
remoteness in time. 

We shall now turn our attention to the great case of the 
Duke of Norfolk, sometimes called the Case of Perpotui- //«/r 
ties, which contains the first reasoned discussion of the ^*^***®* 
Rule, and w^hich finally established the doctrine that the 
validity of a contingent interest depends upon its distance 
in time and not ujion the character of the contingency. 

The Duke of Norfolk's case was shortly this’-: Land 
was conveyed by the Earl of Arundel to trustees for a 
term of 200 years, in trust for Henry his second son and 
the heirs male of his body, but if Thomas, the Earl’s eldest 


* (1662), 1 Ch. Can., 229 ; 1 Mocl., 
115 ; PoUexf., 40 ; Finch, 91. 

* (1681), 3 Ch. Gas., 1 ; 2Ch. Rep., 
‘229. I have not thought itneccs- 
nary to reproduce in detail all the 
terms of the somewhat compli- 
•catcd deed in this case ; the object 
was to secure the profits of certain 
lands to the second son of the 

Duke of Norfolk, whoerer ha 
might be ; the eldest^ son was a 
lunatic ; hence the elaborate machi- 
nery employed in the deed. The 


deed was drawn by Sir Orlando 
Bridgeman, one of the greatest 
conveyancers of the seventeenth 
century, and, someiimo a Judge 
in the Court of Common Pleas ; it 
was of him that Lord Nottingham 
said : ** It is due to the memory 
of so great a man, whenever wo 
speak of him, to mention hiar 
with great reverenoe and venera-' 
tlon, for his learning and Inte- 
grity.^ 3 Ch. CSm., 27. 
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son, should die without issue male in the lifetime of Henrjv 
or if the earldom should descend upon Henry, then the 
trust to be for Charles, the third son. Thomas, the eldest 
son, died without issue in the lifetime of Henry ; the ques- 
tion, then, arose whether the executory devise to Chairle^ 
the third son, was good, or whether, being limited after the 
trust to Henry and his heirs male, was not too remote. 
Lord Chancellor Nottingham was assisted by Lord Chief 
Justice Pemberton, Lord Chief Justice North, and Lord 
Chief Baron Montague ; the Chief J ustices of the three 
Common Law Courts were unanimous that the executory 
devise to Charles was void as tending to a perpetuity; the 
Lord Chancellor took a contrary view, holding that there 
could be a good limitation over, after a limitation of a 
term to A and the heirs of his bod}^ provided the contin- 
gency on which the limitation over was to take eflfect 
must happen within a life in being. After defining the 
nature of a perpetuity,^ the Lord Chancellor went on 
to point out that if the future estate must vest within a life- 
time, it was wholly immaterial how it was dealt with before 
it vested ; hence, as admittedly, a contigent limitation of a 
term to take effect within or at the end of the life of a 
person to whom a life interest was limited in the term, 
was good, all that it was essential to ascertain was that 
the contingency could not happen after his death, and it 


■ * * A perpetuity is the settlement 
of an estate or an interest in tail, 
with such remainders expectant 
upon it. as are in no sort in 
the power of the tenant in tail 
in possession, to dock by any 
recovery or assignment, but such 
remainders must continue as per- 
petual clogs upon the estate : 
such do fight against God. for 
they pretend to such a stability 
in human affairs, as the nature 
of the^ admits not of. and they 
are agidnst the reason and the 
policy of the law andr therefore 
not to be endured. 


But on the other side, future in- 
terests. springing trusts, or trusts- 
executory. remainders that ai*e to 
emerge and arise upon contingen- 
cies. are quite out of the rules and 
reasons of perpetuities, nay. out 
of the reason upon which the 
policy of the law is founded in 
those cases, especially, if they be 
not of i-emote or long considera- 
tion ; but such as by a natural and 
easy interpretaUon will speedily 
wear out. and so things come to- 
their right channel again.** 3 Oh.. 
Gas.. 1 (31). 
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was immaterial wlieUier the first taker was declared to 
hold to himself and the heirs of his body or in any other 
way. It would be impossible within the limits of this 
lecture to give you a detailed account of the arguments* 
advanced on both sides which are minutely examined 
in the judgment of the Lord Chancellor ; but, there is one 
argument advanced against the validity of the devise, 
which cannot be passed over in silence. Lord Nottingham 
was pressed to define the precise limits of time within which 
the contingency must happen ; it was said, “ you may 
limit upon a contingency to happen in a life ; w'hat lx it 
be limited, if such a one die without issue within twenty- 
one years, or one hundred years, or while Westminster 
Hall stands ? Where will you stop if you do not stop 
here ? ” The answer of the Lord Chancellor was charac- 
teristic : “ I will tell you where I will stop ; I will stop 
wherever any visible inconvenience doth appear ; for the 
juft bounds of a fee simple upon a fee simple are not yet 
determined, but the first inconvenience that ariseth upon 
it, will regulate it ; ” and, ‘‘ whenever you stoji at the limi- 
tation of a fee upon a fee, there will we stop in the limi- 
tation of a term of years.’’ 

This judgment of Lord Nottingham, one of the most 
remarkable ever delivered in the Court of Chancery, was 
after his death, reversed on review by Lord Keeper North 
in 1683^; but on appeal to the House of Lords, the 
decree of the Lord Keeper was in 1685 reversed, and 
Lord Nottingham’s decree affirmed. Ever since then it has Roiiuit:ooniifi> 
been a settled point that a future interest might be limit- Swi^wiihfn 
ed to commence on any contingency which must occur 
within lives in being, and, that in this respect there was 
no valid distinction between terms of years and freehold 


* On behalf of the plaintiff, the 
metaphysical doctrine of the 
invalidity of a possibility on a 
pOBsibUity was invoked, bat found 
no favour, the Lord Chancellor 
observing : ** There may he a possi- 

bility upon a possibOity, and a 
H, LP 


contingency upon a contingency, 
and in truth every executory 
devise is so, and, theiwfore, the 
contrary rule given by Lord 
Popbam in the Rector of Ched- 
ington’s case, is not nfason.” 

3 
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interests. The case of the Duke of Norfolk thus marks the 
close of the first stage in the history of the Rule against 
Perpetuities. We shall now proceed to examine the subse- 
quent history, and trace how, to use Lord Nottingham’s 
phrase, the just bounds of the rule were determined. 

Second In Lloyd v. Carew^ there was a devise to the heirs of 

husband and wife, but if they died without 
such heirs, then, if the wife’s heir should within a 
year of the death of the survivor of them pay to the 
husband’s heir £4,000, the land was to go to the wife’s 
heir in fee. You will see that this was, in substance, 
a settlement on two lives in being and a year beyond ; 
it was held bad, apparently on the ground of remote- 
ness, by the (.ourt of Common Pleas, but the decree 
was reversed upon appeal by the House of Lords. This 
case, therefore, is conclusive authority for the proposition^ 
that a future interest, to take effect twelve months after 
lives in being, is good. In some of the earlier cases, 
however, learned judges had certainly recognized the 
validity of executory devises which were not to take effect 
immediately upon the termination of lives in being, while 
in others, again, a strong opinion had been expressed 
that the limit ought to be fixed at the termination of lives 
in esse. 

Snotty, Cutler, Thus in Snow V. Cutler,^ to which I have already 
referred you, there had been a devise to the heir or heirs 
of the body of the testator’s wife, if he or they should 
attain fourteen years. Some of the learned judges were 
certainly prepared to support this devise, which, if good, 
might, have extended to a lifp in being and fourteen years 
beyond. The Court, however, were equally divided, and, 
the reporter adds, suppose the parties afterwards 
agreed, for 1 heard nothing of it after.” 

In Taylor y. Biddal,^ A devised land to his sister i3, the 
wife of C, until 17, the son of H and C, should reach 


Tafflor ▼. 
BMal. 


‘ (leW) Pie. Oil., 106 ; •{im) 2 Mod., 2*»; Freem., 

Stioiror,137. K. B., 243. 

• 1 Lev., 166. 
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twenty-one, and, then to D and his heirs ; but if D should 
die under twenty-one, then to the heirs of the body 
of C and to their heirs, as they should attain their res^iec- 
tive ages of twenty-one years. D died under twenty-one, 
theiw^ died, leaving a daughter E ; then C died, leaving 
E of full age. In ejectment brought by the plaintiff 
who claimed as lessee under the heir o( E claimed 
either as the heir of the body of C, or, if the devise to 
such heir was void, then iis heir of her brother />. The 
Court hold that E was entitled not only ns the heir of P 
(whose estate was vested), but also under the executory 
devise over to her.' This certainly seems to recognize 
the validity of a devise to lives in being and twenty- 
one years afterwards. The case, however, -hardly seems 
to have been treated as an authority for that proposition ; 

*aiid, the reason is not fiir to seek ; for, though the form 
of devise “to A' for life until F reaches twenty* one, * 
might where Y was then unborn, really cover a case of a 
life in being and twenty-one years after, yet in the case 
in which Y was born and X was alive at his majority,® 
the devise would bo within the life of a person in 
being, and, thus the possible extension might be over- 
looked. Thus in Luddington v. Kime^^ while one of the Luddin^tcH 
learned judges was prepared to allow a posthumous son 
to take. “ as happening so short a time after the 
death of a life in being,” Chief Justice Treby “ doubted 
much of that and was of opinion that the time allowed 
for executory devises to take effect, ought not to he 
longer than the life of one person then in esse.^^ Simi- 
larly, in Scattergood v. Edge^^ it was still considered Seattergood 
doubtful whether a life or lives in being was not the 
extreme limit, and Chief Justice Treby, while allowing 

* Upon this point, the Reports decision ascertained. See the pas- 
ore not agreed ; but the statement ease qaoted, p. S6, poH, 
in the text is made on the autho- * This was the contingency which 
rity of 8Uph§ni v. (1736) actitally happened in this ease. 

(Oaa. Temp. Talbot, 228, 232), • 1686, 1 Ld. Raym., 203. 

where Lord Hardwioke cansed the ^12 Mod., 278, 287; (1688) 1 
record to be searched and the real Salk., 228. 
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StfpfieM, 


the validity of a devise to the eldest son of A (who 
bad then no son) and his heirs male, and, if A should 
die without issue then to the eldest son of B (who had 
then issue) in tail, expressed in very emphatic language 
the strong dislike of the Common Law Judges to^ny 
extension of the limits of executory devises. He said : 

Since they have crept into the law, they have occasioned 
great confusion and disorder ; they were utterly unknown 
to the Common Law, have obtained with much ado, and 
now they have prevailed, ought to be looked upon with 
much jealousy, lest they run to a perpetuity ; and, a 
perpetuity is such a condition of a fee that the feoffee 
shall not be able absolutely to give to another. It was 
a great policy of the Common Law that alienation should 
be encouraged ; for it is the greatest preserver and 
promoter of industry, trade, arms and study ; and this w^as < 
visible from the making of the Statute De Donis, until 
common recoveries were found out ; and these executory 
devises had not boon long countenanced when the 
Judges repented them, and, if it were to be done again, it 
would never prevail ; and, therefore, there are bounds set to 
them, namely, a life or lives in being ; and further, they 
shall never go by my consent, let Chancery do as they 
please.” Matters continued in this state of uncertainty^ 
till the decision of Stephens v. Stephens* in which it 


’ For instance, in Ma$»in^h$rd v. 
A$h (1685), 3 Ch. Rep., 275, the 
validity appeal's to have been 
admitted of a limitation of an 
estate to begin within twenty-one 
years after a life in being; and 
the same view was taken in 
Maddox V. StainsB (1727), 2 P. 
Wms., 431 ; and Stanley v. Leigh 
(1732) 2 P. Wms., 688. The contrary 
view prevailed with the Court of 
Common Bench in Oore v. Gore 
(1722). 2 P. Wms., 28 ; 2 Str., 058. 

* 1786, Cas. temp. Talbot, 228, 
Tjord Hardwicke and ' the o^er 
Judges in certifying to tira Court 


of Chancery, said : “ We do not 
find any case wherein an executory 
devise, of a freehold hath been 
held good, which hath suspended 
the vesting of the estate until a 
son unborn should attain his age 
of twenty-one years, except the 
case of Taylor v. Siddal^ ad- 
judged upon a Bt>ecial verdict as 
the Court of Common Ploas, and 
reported in 2 Mod., 289. That 
resolution appeared in every view 
of it to be so considerable in the 
present case, that we caused this 
record to be searched, and find it 
to agree in the material parts 
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was definitively settled that a future interest is not too 
remote if it depends upon a contingency which must 
happen before some person born or begotten during a life 
in being reaches twenty-one. Here it should be added 21 years Vute 
that^simultaneously with the growth of this rule, was also 
established the rule which allows the addition of the 
period of gestation in cases where gestation actually Oostation. 
exists ; properly speaking, indeed, this is not an indepen- 
dent rule, but only a special application of the general 
principle that an unborn child is treated as in actual 
existence, whenever it is for his benefit so to treat hini.’ 

Thus, in Luddington v. Kinie^ Powell, J., held that Ltutdinifton v. 
an executory devise to and, if he should have a^^**'*' 
posthumous son born, to such son, w'as valid. In Gore Oore v. Uore, 
V. Gorey^ similarly, Lord Hardwicke, then Chief Justice, 

*and the other judges affirmed the validity of a devise 
which w'as to take effect upon the birth of a posthumous 


thereof with the printed report: 
and, therefore, however unwilling 
we may be to extend executory 
devisee beyond the rules generally 
laid down by our predecessors, 
yet upon the authority of that 
judgment, and its conformity to 
several late determinations in 
cases of terms for years, and con- 
sidering that the power of aliena* 
tion will %ot be restrainefl longer 
than the law would restrain it, 
namely, during the infancy of the 
first taker, which cannot reason- 
ably be said to extend to a perpe- 
tuity ; and, that this construction 
will make the testator’s whole dis- 
position take effect, which other- 
wise would be defeated ; we are 
of opinion, that the devise before 
mentioned may be good by way 
of executory devise” (p. 2^). 

Lord Chancellor Tallmt decreed 
in accordance with this opinion, 
and expressed his satisfaction 
with it, as agreeing perfectly with 
his own sentiments, and said, he 
hoped it would be for the f ntn a 


leofling case in the determination 
of all questions of this kind. 

> See Stat. 10 and 11, Will. Ill, 
C. 16 <1609), which provided that 
children sn esn/rs la mere at their 
father’s death, should for all 
purposes of limitations of estates, 
be deemed to have been born in 
his lifetime. This rule has some- 
times been treated as merely ex- 
planatory of the phrase ** lives in 
being,” the period of gestation 
being regarded, not as a new 
period, but as an appendix of 
the life in being. Of. Long v. 
Blaokall (1707, 6 Taunt., .192, 4 R. 
R., 73), where the period of gesta- 
tion was reckoned at the beginning 
of the period ; in other words, an 
infant en v§ntr« $a mero at the 
testator’s death was reckoned as a 
life in being from whose death the 
twenty-one years would run. In 
some oases, therefore, as will be 
explained later on, the period of 
gestation may be counted twice. 

•1607, lLd.Baym.,203. 

• 1722, 2P.Wms„28. 
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son. The rale thus laid down in the case of the Duke 
of Norfolk^ and Stephens v. Stephens^ was henceforth 
Sir w. Black- treated as settled law, and Sir William Blackstone,^ 
writing in 1765, says : ‘‘ The utmost length that has 
been hitherto allowed for the contingency of an^exe- 
cntory devise of either kind to happen in, is that of a 
life or lives in being, and, one and twenty years after- 
Jt$ T. A^tdley, wards.” Similarly, in Jee v. Audley^^ Sir Lloyd Kenyon, 
Master of the Bolls, after stating that the rule as laid 
down above, has been sanctioned by the opinion of 
Judges of all times, from the time of the Duke of 
NorfoWs Case to the present, adds, “ it is grown reverend 
by age and is not now to be broken in upon.” 

Third stage in One stage further in the history of the Rule against Per- 
the history, n^d we shall have reached the developed form 

of the rule with which we are all familiar. You will®^ 
remember that the rule as finally laid down in Stephens 
V. Stephens^ is that a future interest is not too remote if 
it depends upon a contingency which must happen before 
some person born or begotten during a life in being 
reaches twenty-one. The conjecture may safely be hazard- 
ed that some, at any rate, of the judges who decided the 
earlier cases upon which Stephens v. Stephens'^ was based, 
agreed to an extension of the period to twenty-one years 
aher lives in being, upon the ground that the power of 
alienation will not thereby be restrained longer than the 
law does otherwise restrain it when the devise is in favour 
of a posthumous child, during whose minority alienation 
is necessarily restrained. Thus, for instance, in the 
certificate granted by Lord Hardwicke and the other 
judges in Stephens v. Stephens ^ it is stated that the 
judges very reluctantly agreed to an extension of executory 
devises beyond the rules generally laid down by their 
predecessors (that is, to an extension of twenty-one years 
beyond a life or lives in being) on the ground that the 

» 1681,SC^Ch.,l. ♦ (1787) 1 Cox., SSI, 1 R. 

• 1786i, Oas* Temp./ TaJlMit, 228. R., 48. 

• 2 Qommfntaries, ITA • (1736) Oai. Temp. Talbot, 228, 
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power of alienation will not be restrained longer than the 
law conld restrain it, namely, daring the infancy of the first 
taker, which cannot reasonably be said to extend to a perpe- 
tuity/’ Similarly, in Doe v. Fonnereau^ Lord Mansfield said : 

In Stephens v. Stephens the Coart took a large stride of 
twenty-one years after a life in being. The argument was 
that this would not create a perpetuity. Former cases 
had said, a limitation might be made to take effect on the 
death of a person in esse^ or the birth of a posthumous 
child, and alienation was not restrained for any longer 
time in Stephens v. Stephens^ for, if a devise could boi l 
to a posthumous child, there could be no alienation till he 
should attain the age of twenty-one.” The question, how- 
ever, whether in the case of executory devises this 
additional period of twenty-one years must relate to the 
actual minority of some particular person, or whether 
it was a term in gross, that is to say, a term of 
twenty-one years from the death of the last life 
in being, irrespective of the minority of any parti- 
cular person, was treated as open for many years, 
and was finally settled only so late as 1833 by the House 
of Lords in the case of Cadell v. Palmer} In that case y, 
land was devised to trustees for one hundred and 
twenty years from the testator’s death, if twenty-eight |)ei?S^inay b# 
persons named in the will or any one of them, should so grwiT 
long lir©, and, for a further term of twenty years from the 
expiration or earlier determination of the term of 120 
years. Out of the term so created, a number of smaller 
estates was carved out, some of which, as, for instance, 
an estate to the son of an unborn person for a term of 
ninety-nine years if he should so long live, would, if 
standing by themselves and limited out of the fee, 
have been indubitably invalid. It is quite clear that the 
testator besides employing an ingenious machinery for 

* (1780) 2 Donff., 487 (fi08). title of Bengough v. Mdridgs^ 

• (1838) ICl. ft F., 372 ; Tudor, (1820-7) 1 Sim., 173 ; 5 L. J. Ch. 

Xj. C., 424. See the reportof this (O. S.), 113. 

^aie in the Gourt below, under the 
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securing the longest life in being ” by taking the sur- 
vivor of 28 persons as the life in being,” also treated the 
additional period of twenty-one years as a term in gross, 
independent of the minority of the particular persons 
interested in the estate. The case was most elaborately 
argued, in the first instance, before Sir John Leach, Vice- 
Chancellor, by Preston in support of the will, and by 
Sugden against the validity of the limitations. The Vice- 
Chancellor held in 1826 that the limitations were valid, 
and that the term of twenty-one years could be taken 
without reference to the minority of any one. Upon 
appeal to the House of Lords, the judges were summoned 
in 1832 ; eleven of them who attended, declared that the 
term of twenty-one years was independent of the minority 
of any person ; and in accordance with this opinion, the 
decree of the Vice-Chancellor was affirmed. It would be 
impossible for me, within the limits of this lecture, to 
reproduce to you all the arguments advanced on each side, 
nor is it absolutely necessary that I should do so, as they 
are well within your reach in the excellent volume of 
Leading Cases on Real Property by Mr. Tudor. But I 
may just mention to you that the argument in support 
of the will was mainly directed to show that in all the 
numerous cases on the subject, the distinction had nowhere 
been taken that the suspension of the vesting of an estate 
could not be carried beyond the period of lives imbeing 
except with reference to the minority of the individual 
who was to take. On the other hand, the argument 
against the validity of the limitations was principally 
directed to establish that although there might be isolated 
expressions in the reports, which, taken apart from the 
facts of the individual cases, possibly lent some support 
to the view that the period of twenty-one years was a 
term in gross, yet such an interpretation was entirely at 
variance with the whole spirit and policy of the English 
law ; that, indeed, such a conclusion was contrary to 
the whole history of the doctrine, which abundantly 
showed tiiat in t&e early stages of the rule, a gift was 
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valid if it was to take effect after a life or lives in 
being, that subsequently the rule was extended so as 
to validate gifts to an infant in ventre sa nvere at the time 
of the termination of the life or lives in being, that later 
on^the rule was still further widened, so ns to cover oases 
in which the vesting was postponed till the beneficiary 
attained twenty-one, and that this last extension was 
sanctioned on the ground that it did not practically render 
property inalienable for a longer period than it would 
otherwise be, inasmuch as an infant could not conve* 
daring his minority. There is not much room for d iubt 
that the decision of the House of Lords, which necessarily 
closed all controversy on the point so fur as the English Doubtful on 
Courts were concerned, gave the rule an extension which 
it would be very difficult to justify on principle, and, 
it is gratifying to find that in this instance at least, the 
sages of the Indian legislature have not blindly copied the 
provisions of the English law. It must, however,*be con- 
fessed that, having regard to the state of the authorities 
at the time the case of Coulell v. Palmer came before the 
Courts, the decision of the House of Lords, however The Hoimo of 
lamentably opposed to principle it might be, could hard- 
ly be otherwise than what it was, in spite of the desperate 
efforts of Sugden to induce the Courts to accept the view 
which he had already advanced in a learned note to his 
editiofl of Gilbert on Uses.* I shall, therefore, briefly 
refer to some of the earlier cases which have an important 
bearing on the point. In Lloyd v. you will re- /,/„yrfv.a#rr>r, 

member there was a conveyance to A and his wife for life, 
remainder to bis children successively in tail, remainder 
to A in fee, provided that, if at the death of the survivor 
of A and his wife, there should be no issue of theirs then 
living, and, if the heirs of the wife should, within twelve 


* 1811 » p. 260, note. ** Between term of twenty-ono yearn.** Sir 

these two certificaten, the point Edward Sugden, arguendo^ 1 Cl. 

was most ably discussed by a very and P., 395. 
learned and able writer, who was * (1607) Pre. Ch., 72, 106; Shower, 
against the validity of an absolute P. O., 137. 
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months after snob death without issue, pay £4,000 to the 
heirs of A , then the estate should go to the heirs of the 
wife for ever. A and his wife both died without issue, 
living at the death of the survivor ; the heir of the wife 
having tendered £4,000, question was raised as to 4he 
validity of the devise to such heir. In support of the 
executorj’’ devise it was argued that^ “it was vrithin the 
reason of the contingent limitations allowed by Netting-- 
ham, Ij. 0., in the Duke of Norfolk^ s Case ; that though 
there can be no remainders limited after a fee-simple, 
yet there may he a contingent fee-simple arise out of 
the first fee ; that the utmost limitation of a fee upon 
a fee is not yet plainly determined ; that there could 
not in reason he any difference between a contin- 
gency to happen during life or lives, or within one year 
afterwards ; that the true reason of such opinions which 
allowed them, if happening within the time of the parties’ 
lives, or upon their decease, was because no inconvenience 
could be apprehended thereby, and the same reason will hold 
to one year afterwards ; and, the true rule is to fix limits 
and boundaries to such limitations, when so made, as that 
they prove inconvenient, and not otherwise.” On the 
other hand, it was urged against the validity of the devise 
that the life of one or more persons in being, was the 
“ furthest that the Judges have ever yet gone in allowing 
these contingent limitations upon a fee ; and if they 
should be extended, and allowed to be good upon con- 
tingencies to happen within twelve months after the death 
of one or more persons, they may as well be allowed upon 
contingencies to happen within a thousand years, by 
which all the mischiefs, that are the necessary conse- 
quences of perpetuities, which have been so industriously 
avoided in all ages, will be let in ; and the owner of a 
fee-simple thus clogged would be no more capable of 
providing for the necessities and accidents of his fkmily, 
than a bare tenant for life.” Sir John Somers (Lord 


« DOMwer, P. C., ISO, 140, 
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GhancelIor)» assisted by Treby, C. J., and Rokeby, J., 
decided against the validity of the devise ; but this 
decree was reversed, on appeal, by the House of Lords. 

There can be little doubt that this decision does not make 
th# additional period dependent upon the minority of any 
person and really settled the rule. Having regard there- 
fore to the principle that a decision of the House of 
Lords, is an authoritative and conclusive declaration of 
the existing state of the law, binding upon itself when 
sitting judicially, as much as upon all inferior Courts^ 
and that the doctrine upon which the judgment is fo;i*m- 
ed must be universally taken for law, till altered by 
Act of Parliament,^ the decision in Cadell v. Palmer 
could hardly have been otherwise than what it was, unless 
indeed the earlier decision \ras subjected to the operation 
of being ‘‘ interpreted and limited in application.”* 

In Marks v. Marks^^ question was raised as to the Matk* i 
validity of an executory devise to take ottect on the 
payment of a sum of money within three months after 
the death of a person living at the death of the testator. 

Lord Chancellor Parker, assisted by Sir Joseph Jekyll, 

M. R., decided in favour of the devise, the Mastcir of the 
Rolls observing that “ though before the case of Lloyd v. 

Carew^ it seems to have obtained for law that no execu- 
tory devise of a fee upon a fee should bo allowe*! of, 
utiles'^ upon a contingency to happen during the life of 
one or more persons in being at the time of the settlement, 
yet, since that ease, the law is now settled, that in case 
of a contingency that cannot in the nature of it precede 
the death of a person, a reasonable time may be 
allowed subsequent to the decease of that person for 


* See Allortuiy-Gitnsral v. Dean 
and Canon$ of Windnor <lvS00), 8 
H. L. O., 969 (991) ; 90 L. J. Ch., 
629 (631). per Ijord Campbell. L.C.; 
BeamUh ▼. Beamish (1801), 9 H. 
L. C., 274 (338-9), per Lord Camp- 
bell, L. C.; see also Tommey ▼. 
WMU (185Q), 8 H. L. C., 49 (09), per 


Lord Truro, L. C.; Kxp, While r, 
Tommey (1853), 4 H. L. C., 813 
(333-4), per Lord Cranworth. L. C. 

* Bee Caledonian Bailway v. 
Walker; (1882), 7 App. Cas.. 259 
(276), per Lord Selbome, L.G. 

• (1718), lOMod.,419; 1 Str.,199; 
Free. Ch., 480» 



44 


THB LAW OF PERPETUITIES 


Older cases to 
the contrary. 


Th^lhitmn. v. 
Wijodfoi'd, 


performance of the condition, and a fee limited thereupon 
is good.” 

It is not necessary to refer here in detail to the class 
of old cases in which the Courts say that the time in 
which an executory devise is to arise is not yet precisely 
settled”; ^ nor would it serve any useful purpose to examine 
in detail the other class of cases in which though the rule 
is laid down broadly * that “ by an executory devise an 
estate may be locked up for a life or lives in being and 
twenty-one years after,” yet the circumstances of the 
cases show that the Courts were considering executory 
gifts arising during a minority ; indeed, in many of these 
cases, the expressions used by the learned judges them- 
selves show that they were thinking of minorities, and that 
their attention was not drawn to the distinction between 
a minority and a term in gross.^ 1 shall, therefore, pass 
on at once to a case in which Lord Alvanley, M. R., ex- 
pressed the opinion that the additional period of twenty- 
one years was not a term in gross. In Thellusson v. 
Woodford that learned judge said : “ The period of 

twenty-one years has never been considered as a term that 
may at all events be added to such executory devise or 
trust. I have only found this dictum that estates may be 
inalienable for lives in being and twenty-one years, merely 


* See, for instance, Soatiergood 
y.Edge (1609), 1 Salk., 229; Gore 
X, Qor§ (1731), 2 Str., 958 ; Stanley 
V. Leigh (1732), 2 P. Wm8.,686 (688). 

* See FUher v. Prinee (1763), 
3 Burr., 1363 (1364), where Lord 
MansReld says : ** The reason and 
spirit of oases make law, not the 
letter of particular preoedents.” 

* See, for instance, QoodtiUe v. 
Wood (1740), Willes, 211 (213); 
Martborough Godolphin (1759), 
Bden, 404 (418) ; Goodman v. Good- 
Tight (1759), 2 Burr., 870, 1 W. Bl., 
188, per Lord Mansfield ; Book- 
worthy. ThMM (1785)/3 B. and 
P., 682, note, per Lord Blansfitid ; 


Jee V. Audley{\im)y 1 Cox., 324; 
1 B. R., 46, per Sir Lloyd Kenyon, 
M. R. I Long] v. Blackall (1797), 7 
T. R. 100, 4 R. R., 73 ; TheUueon v. 
Woodford (1799), 4 Ves., 227 (319), 
where Buller, J., says : '* The rule 
allowing any number of lives in 
being, a reasonable time for gesta- 
tion, and twenty-one years, is now 
the clear law, that has been settled 
and followed for ages, and we 
cannot shake that rule without 
shaking the foundations of the 
law.” If this is accurate, an 
*dge* must be defined to be 
less than a century. 

« 4 Yes., 227 (337), 4B, R., 205, 



IK BRITISH INDIA. 


45 


because a life may be an infant or en ventre sn mere,**^ 
Following this, came the case of Beard w Westeoti^^ 
where there were devises over, after limitations which 
were too remote, and which depended on a contingency 
of ^he death under twentj^'-one of unborn persons who 
took no interest under the will. The validity of the 
devises was challenged on two grounds, first, that they were 
after remote limitations, and, secondly that the contin* 
gency had no reference to the minority of persons who 
took an interest under the will. Sir William Grant, 
then Master of the Rolls, sent the case to the Court cl 
fyominon Pleas, who in 1810 certified in favour of the 
validity of the limitations.® The case was again sent 
back, and, in 1813, the Court of Common Pleas again 
certified that the case was not affected by the fact that 
the gifts over might take effect at the end of an abso- 
lute term of twenty-one years after a life in being at the 
death of the testator without reference to the infancy of 
the person intended to take.’’* Lord Eldon was ap- 
parently not satisfied with these certificates, and was [»ro- 
vailed upon in 1822 to send the case to the King’s Bench. 


* In the same case Lord Chief 
Baron Macdonald, delivering the 
opinion of the judges in the House 
of Lords, said: ** Tlie established 
lonj^h flf time, during; which the 
vestinfr may besiiMpetided, is during 
a life or lives in being, the period 
of gestation, and the infancy of 
such posthumous child.*' 11 Yes., 
143, 1 B. and P., 393 (IHOo). But in 
an earlier passage (1 B. and P., 388 ; 
11 Yes., 137), his Lordship had 
stated that the law was summed 
up by Lord Chief Justice Willes 

** with his usual accuracy and 
perspicuity ” in Goodtitle v, Wootl^ 
1740 (Willes, 213; 7 T. R., 103), 
**At first it was held, that the 
contingency must happen within 
the compass of a life or liv^es in 
being, or a reasonable number of 
years ; at length, it was extended 


a little further, namely, to a child 
«n mntre sa msrs at the time of the 
father’s death ; and the rule has in 
many instances, been extended to 

21 years after the death of a 
lierson in being, as in that case 
likewise, there is no danger of a 
perfietuity.” (See also 8 R. R., 104, 

no.) 

* (1822) 5 Taunt., 393 ; 5 B. and 
Aid., 801 ; 24 R. R., 533. 

* Keo this certifleate sot out in 
Gilbert on Uses (Ud., Hiigden), 
p. 274, 275. 

« 5 Taunt., 407, 408, 413. 

* 8ee Monypanny v. Dering 
(1832), 2 DeO. M. A G., 145 (182) ; 

22 L. J. Ch.. 313 (319), where 
Lord 8t. Leonards explains the 
history of the case and the ground 
of the Judgment of the King’s 
Bench. 


Bend v, 
ireffroff. 
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That Court after hearing elaborate arguments by Sugden 
and Preston^ on both the questions raised, sent a short 
certificate that the limitations over were bad. It is im- 
possible to guess the precise grounds on which the certi- 
ficate was based. Lord Eldon, in confirming the cerijifi- 
cate, certainly a<lopted the view that the limitations 
had been pronounced void on the ground that they were 
to take effect at the end of a term of twenty-one years, 
without reference to the infancy of the person intended to 
take, and he added that the inclination of his opinion 
was that the Court of King’s Bench was right.® 
Mr. Justice Bayley, on the other hand, who had signed 
the certificate, in delivering the opinion of the judges 
in Cadell v. Palmer eleven years later, stated that the 
subsequent limitations were considered void, not from 
any infirmity existing in themselves, but from the in- 
firmity existing in the preceding limitation.® Lord 


* 24 R. R., 556. 

* Beard v. Westcoit^ Turn. & 
Rubs., 25. 

* 1 Cl. & F., 372 (420). 

** The foundation of the certi- 
ficate of the Court of King's 
Bench was that a previous limita- 
tion, clearly too remote, and 
which was so considered by the 
Court of Common Pleas, made 
those limitations also void which 
the Common Pleas, had held good. 
The subsequent limitations were 
considered as being void, not 
from any infiirmlty existing in 
themselves, but from the infirmity 
existing in the preceding limita- 
tion ; and because that was a 
limitation too remote, the others 
were considered as being too 
remote also. Whether the Court 
of King’s Bench gave any positive 
opinion on that, 1 am unable 
to say. I think tiie Court of 
XiafiVi ^ haiye taken 

mmfik tliimto ool^^ 

point than ikejr did, have 


given it greater consideration than 
it received, if they had intended 
to differ from the certificate 
that had been given by the Court 
of Common Pleas ; but when it 
became totally immaterial, in the 
construction they were putting 
upon the will to consider whether 
they were or were not prepared 
to differ from the Court Com- 
mon Pleas, it is not to be wondered 
at that that point was not so fully 
considered as it might otherwise 
have been.” It must not be over- 
looked, however, that the esase sent 
^ to the Court of King’s Bench in 
1822 called particular attention to 
the fact that the period of twenty- 
one years did not correspond to the 
infancy of any person who took 
an interest under the will (5 B. k 
Aid., 805), and Lord Eldon not 
unnatoiully inferred that it was 
iiopossible that the Courts of 
King’s Bench should not have 
considered that point.” (Turn. A 
Buss., 25). 
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St. Leonards also, it seems, understood the ground- 
work of the decision in the same way.* On the whole, 
therefore, the result of the proceedings in Beard v. 

Westeott ap|»ears to be that on the one band, we have the 
opinion of the Court of Common Pleas in 1813 involved 
in their certificate which was subsequently nullified, pos- 
sibly on a different ground, and, on the other hand, we 
have the opinion of Sir William Grant and Lord Eldon 
who were both inclined to agree with the view expressed 
by Lord Alvanley in T/iellusson v. Wbod/onl. Havin^ 
regard, therefore, to the inexpediency of deciding any 
case upon the authority of the dicta of modern judges,* 
the House of Lords could hardly be expected to fritter 
away the effect of the decision in Lloi/d v. Carew.^ 

I have now traced in outline the history of the origin lUcapituU- 
and development of the rule against perpetuities in 
English law. I have pointed out to you how, after 
much uncertain struggle for existence, the rule first 
assumed definite shape in the case of the Duke of Nor- 
folk, by which it was settled beyond possibility of all 
controversy that an executory limitation which must 
necessarily vest (if at all) daring the life or lives of a 
specified person or persons in being, is good. I have 
pointed out to you that although within sixteen years 
of this decision, the House of Lords in Lloyd v. Carew 
(1697^ affirmed the validity of a devise which was to 
take effect twelve months after lives in being, it was 
considered doubtful for many years whether a life or 
lives in being were not the extreme limit, and it was not 
till the decision of Stephens v. Stephens (1786) that the 
validity of an executory devise to an unborn child of a 
living person when he should attain the age of twenty- 
one years, was conclusively established. I have further 

« Manppenny v. Dsrlng (1852), 118(127); 52 L. J.Ch., 546 (648), 

2 l>eG. M. & O., 146 ;22 Lb J. Cfa., Je$mehH.BrJkuhwo<Htr. Magniat 
318. (1801), 8 Oh., 806 (376); 60 li. J. 

• See qsmer t. BstMey (1888), Oh., 800(886), per Kay, h. J. 

28 CSuD., 42 (40), per JsMl, M. R.; * Shower, P. €.i 187. 

Bmp. WUteg (1888), 23 Ch. D., 
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pointed out to yon that, however desirable, however 
reasonable, it might be upon principle to establish some 
connection between the antecedent life-estates and the 
property, no such suggestion appears ever to have been 
judicially made, and, it was finally laid down by L^rd 
Eldon in llielluson v. Woodford (1805), that the number 
of antecedent lives might be unlimited and might be 
totally unconnected with any interests in the property, 
provided they are all in being and wear out together, as 
candles lighted at once/’ Lastly, I have pointed out to 
you how in spite of the decision of the House of Lords in 
Lloyd V. Carew (1697) which established the validity of a 
limitation to take eflect within a reasonable time after lives 
in being, the whole matter was really left open, as this 
decision neither defined the extent of this reasonable time 
nor even suggested that such time was in any way depen- 
dent upon the minority of any person; how the first of 
these questions was answered in Stephens v. Stephens 
(1736), and how the second was left open for many years 
till it was indisputably settled by the decision of the House 
of Lords in Cadell v. Palmer (1833), which laid down 
that the additional term was a term of twenty-one years 
in gross, limited simply as a space of time, irrespective of 
the infancy of any person interested in the property/ 

* It has been pointed out by of free alienation. But iifexecii' 
Mr. Sci'utton that although the tory devises, the lives in being 
rule against perpetuities seems to may have no interest at all in the 
have been built up on the analogy land ; in Cnclell v. PaZmer^ for 
of the rule relating to contingent instance, out of the twenty- 
remainders, it yet goes further eight lives in being, twenty-one 
than its model in two important .had no interest in the land at all. 
respects. In the first place, the In the second place, while a 
rule as to remainders is that no settlement by remainders in tail 
estate can be limited after a life depending on particular life-estates 
estate to a person unborn ; and, in can only last for twenty-one years 
settlements by remainders, the after lives in being and may 

** lives in being* ** ail take life- possibly cease to restrain aliena- 
estates in the land, and have a tion at the death of the last 
substantial interest In it, in other tenant for life, according to the 
words, there is some reasonable age of the particular tenant-in- 
oonnexion between theduratfon of tail, an executory devise, founded 
their lives and the postponement as it is on a term in givNU, ca 
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Having thus directed your attention to the great land* 
marks in the history of the doctrine under the English 
law, we must tarn our attention to the history of the 
doctrine in India, where we have a very different story 
to tgll. 


al waj8 be contrived so as to restrict 
alienation for the full term of 
twenty-ono years after lives in 
beina* which it will be remem- 
bered may, by an iiiipenious device, 
be prolonj*ed with all but cer- 
tainty beyond the avorago duration 
of human life. These distinctions 
which operate to make the rule 
against perpetuities in the case of 
executory devises much loss stidn- 
^ent than the cort*esponding rule 
» with regai*tl to remainders did not 
escape the Real Property Commis- 
sioners, who rocomnioiidod, first, 
that lives in being employed to 
postpone the period of free aliena- 
tion should not be arbitrarily 


taken and that all lives should bo 
deemed to be arbitrarily taken 
unless in the instruments creat- 
ing the limitations, each life 
appeared to be actually interested 
in the land ; and, secondly, fltni 
a contingent remainder or other 
future estate or interest which, 
if limited to take effeot out of an 
estate in fee. would bo void under 
the rule against perpetuities, 
should also be void if limited to 
take effect out of any estate less 
tlian fee-simple, that is to say^ 
limitations otherwise void cannot 
be rendered valid by the protec- 
tion of a term of yeai*s. (Liand 
in Fetters, 131.) 


M, bP 


4 





LECTURE III. 

'ThK RuLK against PKBPBTOmBa—lTS Histobt 
IN Indian Law. 

Av^UoaUUty ' In the present leotnre, I pnrpose to trace in outline 
in the history of the Rule against Perpetnities in Indian 

law, by an examination of the provisions relating to that 
subject in the different systems of personal law which 
have prevailed here ; but, before 1 do so, it is desirable 
to draw your attention to the foot that the technicalities 
of the English law on the subject have no application 
in this country. It is not necessary for our present 
purposes to undertake an exhaustive enquiry into the* 
interesting but somewhat intricate problem as to the 
extent to which English law has been received in India ; 
1 only wish to remind yon that the question is not without 
illustration from authority. Thus, for instance, in the 
^ celebrated cose of Mayor of Lyons v. EaM India Company^ 
jriSiaC^f^ relating to the charitable bequests contained in the will 
of General Martin, the question was raised, whether the 
English law, incapacitating aliens from holding real 
property to their own use mid transipitting it by descent 
or devise, had ever been introduced into India. ReU- 
anoe was placed tijpoti the dboision of Lord ^ijmdhnrst in 
Freeman y. J^oirjUe,* but liOrd Brongham, in delivering the 
bpamicn of the JndiCud Commitiee, held that that case onljr 
dedded that the entate in land and tenements of a 
snl^eotin Calcutta was A^hold of inhentiince desoendiltie 

M ' :'iBoceBiudi,".r;'atid ^ 

^||da coimlim wm reached by ^ adoptii 
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of ^tbA larger position tliat the English law had be^ 
introdaced into settlement, yet whatever went beyond 
holding^ that the land was freehold of inheritance was 
and could not be taken to have been decided. 

Yow will observe that, although the actual decision 
in the case is limited to the determioation that certain 
apacified rules, of the English Law of Property were not 
applicable in India, the reasoning which pervade$ the 
decision^ involves the conclusion that English law, as a 
system, has not been introduced into India, and, thai 
before any definite portions can bo held applicable, it must 
be shewn either that their operation had been extended by ^ 

express legislation or that they are consonant to those 
principles of justice, equity and good conscience,”^ aor 
cording to which our judges are supposed to act in cases 
where no statutory rules exist. 

Many years later the same question was raised in the 
well-known case of Advocaie^Gmeral of Bengal v. Sur» 

Homogee D.os$ee} in which a claim was made on behalf of 
the Crown to a portion of the personal estate of Raja 
Kristonatb Ray, on the ground of forfeiture by reason 
cf bis having committed suicide in. Calcutta and found 
by inquisition to have been felo de %e. The case was , 

heard m-ihe first instance iu the Supreme Court at Cal* 

Cutta, nj d Sir Barnes Peacock, in an elaborate judgment 

. ‘ This case also dccidtxl that roedana, one an Engliabman, 
the Statute of Mortmain, which another an Armenian, hod entered 
had ita origin in a policy peculi.ir- into a contract, which, it was con- 
Ijr adapted to the cir'ciimatanoea of tended, amounted to aii equitable 
England, does not apply to I ndia. mortgage by depoait of title-deeda. 

<1. Moore I. A., 286). Thia waa Lord Kingidown held that the 
followed by Lord Lyndborat, L. partiea not liavitig contracted with 
in iffCfbrd T. EegMofd#, (1812, reference to any particular law 
% Philltpa, 185; 12 L. J., Ch., 40). forbidding the creation of auob i 
Ase abp Y§ap Chwh ATao v. Ong Hen, the principlea of Englfah law 

dftaiw JF«o (1875), L. E., 6 P. C., might be applied as oonaonant to 

4S1.* “ Juatice, equity and good coh- 

^ r f See,; fM inataooe, thb oaM acience.** 

MA Sam y. JUuekpothy * (1863) 9 Moore L A., S9L 

Mooie L . « (1861) 9 Moore 1. A., 890-* 

,A*4^bllwre^parU^ 410. 

Hit^, me Malid- " 
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held that the English law of* forfeiture of goods and 
chattels, in the case of felo tie had never been extended' 
to India. Upon appeal, the question was exhaustively 
argued before the Judicial Committee, and the “ admirable- 
judgment ” of Sir Barnes Peacock was affirmed ofi tbe 
ground that “ the English laws were not applicable to- 
Hindoos on the first settlement of the country, and that* 
the laws of the country remained unchanged, till they 
were altered by express enactment.*’* 

But, so far as the matter in hand goes, we need not 
depend on any inferences and generalizations that may 
or may not be deducible from the cases to which I have 
drawn your attention. * It may now be laid down, as an 
elementary principle, settled by the decisions of the 
highest Courts, that the nature and extent of testamentary 
power which may be exercised by a Hindu, are not, so* 
far as relates to limitations in tail male or executory de- 
vises, regulated by any analogy to the law of England. 
In the case of liamkishore Acharj Choiodree v* Bhooban^- 
moyee Dehea^ which came before the Sudder Dewany 
Adawlut of Bengal in 1858, the Courts were called upon 
to construe a deed which has been described by some as 
a will and by others as a deed of permission to adopt. 


* ** Where Enprlishnitii establish 

themselveB in an uninhabited or 
barbarous country, they carry 
with them not only the laws, but 
the sovereignty of their own state ; 
and those who live amongst them 
and beoome members df their 
community, become also par- 
takers of and subject to the same 
lavs. But this was not the nature 
of the first settlement made in 
India; it was a settlement made 
by a few foreigners for the purpose 
of trade in a very populous pind 
highly civilised country. It is true 
that they retained their own laws 
for their own goveinmeat within 
the factories which they wore per- 
mitted by the rulii^ posrem of 
India to establish* ^t the per- 


mission to use their own laws by 
European settlers does npt extend 
those laws to natives wiihin the* 
same limits, who remain, to all in- 
tents and purposes, subjects of their 
own sovereign. But, if the English 
laws were not applicable to Hin- 
doos on the first settlement of the 
country, h..w could the subsequent 
acquisition of the rights of sover- 
eignty b-y the English Orown make 
any alteration? It might enable 
the Orown, by express enactment, 
to alter the laws of the country, 
but until so altered the laws re- 
mained unchanged.” Per Lord 
Kingsdown, 9 Moore I. A., pp» 
428-430. 

• Beng. 8. P. A., 1869, p. 229. 
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Oiie' of the learned judges, in deciding upon the validity jeamiTuibiwn 
•of the limitations contained in the deed, referred to and ^**®®®**"*^i^ 
followed the principles laid down in Fearno on Contingent 
Remainders.^ The case having been taken, on appeal, to 
the JPrivy Council, Lord Kingsdown, in delivering the 
opinion of the Judicial Committee, observed * : “ One of 

the judges, in a very elaborate argument refers to Mr. 

Fenrne’s celebrated treatise on Contingent lleinainders, in 
order to show that such a devise by the English law would 
be valid. There is no doubt that, by the decision of Courts of 
Justice, the testamentary |)ovver of disposition by Hind^^os 
bus been established within the Presidency of Bengal ; but 
it would be to apply a very false and niisehievous principle, 
if it were held that the nature and extent of such power 
can be governed by any analogy to the law of England. 

•Our system is one of the most artificial character, 
founded in a great degree on feudal rules, regulated by 
Acts of Parliament and adjusted by a long course of , 
judicial determinations to the wants of a state of society 
differing, as fir as possible, from that which jirevails 
amongst Hindoos in India.” It would be difliirult to 
imagine a clearer and stronger condemnation of the indis- 
criminate a])plication of the principles of English law 
to circumstances where they are absolutely inapjdicablo, 
and it is a matter for regret that these ol)servations are 
so oftA forgotten.® 

The princi|)le laid down in the case just referred to 
has been followed in several recent cases decided by the 
Courts in this country, though a contrary view appears 
to have prevailed in some of the earlier cases. In 
Jjuckun Chmuler Seal v. Koroona Money JJossee^^ which 
was heard by a Full Bench of the Supreme Court ut 
Calcutta, tlie t'ourt was called iijmn to determine the 

* Trevor, J., at p. 2^. MuUlak (1S29), 1 Knapp, P. 0.^ 

V* Bhoobun Moyne Debia v. Ram- 245. 

kithore (1805), 10 Moore I. A., ♦(1855)1 BouIiioj(!i, 2I0,p#rSir 

*2^9, at 9(^ Lawrence Peel, C. J., 8ir Arthur 

• * See also the observations of Duller and Sir James Colvlle, 

Lord Wynford in Muiliek v. JJT. 
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> walidily' of «: testBinehtarjr dhpontioo .by. a Biadfty Wlijl> 

, JTirwiiA .’, . at tiino of hie death Was domieiled at Cinnsaniy 

8 Dutch settlement. The disposition 'which limited !il 
parpetnit^ the properly of the testator to bis descondaati^ 
in rthe male line, to the exolnsion of desoend'an^ pf 
females, was had nnder the English law, bnt good thidec ^ 
thS Ttoman Dutch law, which was shown to have been 
inixoduced by the Dutch intp their settlement in the 
ebcercise of their sovereign power. Sir James Colvile^ 
in discussing the validity of the disposition, observed 
that the Court ought to consult first the Hindu law, but 
fibat, if that law were silent, they could not infer from its 
mtre silence the validity of a testamentary disposition 
Igr a Hindoo, inasmuch as the testamentary power 
being unknown to the Hindoo Law, and founded upon 
local custom, recognized and sanctioned by judicial deci-*^ 
siotid, could not be taken to he unlimited, but was subject 
to.be “controlled by the policy of the general law,” tO 
which the person exercising it or the property over which 
it was exercised was subject. The Court held, thferefore^ 
that, in the absence of any rule or authority of tber 
HihdCo law, whioh could possibly affect the question, they 
were entitled to invoke the authority of the Roman Dutch 
in respect of the property situated at the place whetO' 
the. testator had his domicile, and to resort to English law. 
in respect of all properties situated beyond the limits of 
the Dutch territory. • 

jiffffvurun’ The view put forward in the case I have just placed 
befpre you was, shortly after, followed by the Supreuie 
Court in the case of Dossee v. Maniek^ 
ehfnd where the learned judges, though 

ing iheir unwillingness to apply to a Hindu 
tedhnical rules of 'construction derive from Hhglisfav 
law, h^ld that ^ power engnitfte# 

upon the gen^ Hindd law by the casiom of Behg^ 
jQOI^ to SQUsit subject to 

dcdfile, a irtliiir BSilsr* 
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tie general poliojr of the law impoBes on tlie exemiee' of. 
ievtamentiury power in general*” The ease wat then, 
iaken, on appeal, to the Priry Ck>niicil and the Jndioial 
Committee appear to hare aooeded to the argnment that 
the^onliar doctrinea of the Englieh law against perpo- 
tnihes, doctrines of a teohnioal eharaoter not founded out 
any principle of general jnrispmdence, were inapplicable. 

Lord Jnstice Turner observing that the extent of the 
testamentary power of Hindoos must be regulated by the 
Hindu law. 

The principle of these decisions was carefully examir^i^d Oobardhoi^r^ 
by Sir Barnes Peacock in the case of Oofta^^hon Byiaek ^^***^^^** 
V. Shamehand Bysach.^ The learned Chief Justice, after 
referring to the case of Luekun Chunder Seal v. Koroona 
Haney Doseee^ and expressing his dissent from that deci* 

^ ston, went bn to observe that **the validity of the will 
must be determined according to Hindu law and according' 
to Hindu law alone, if that law contains no rule against 
perpetuities, we must hold that a devise is not, by that 
law, invalid upon the ground that it tends to create a 
perpetuity. 

“ Then why are we to resort to some foreign law which 
disallows perpetuities ? There is no rule of Hindu law 
which invalidates a conveyance or a gift inter vivoi 
upon the ground of its creating a perpetuity. Then why 
are wa to seek for some foreign law to render void a 
bequest coutiiined in a will of a Hindu and which is 
valid according to Hindu law. Imagine what a system 
of law we should have' to administer, if we were told it 
^as Hindu law modified by the policy and principles of 
English law.” The learned judge then alluded to the 
Question of perpetuity* and treated it as settled by the 

- * Sonaiun Byeaek v. Jug- ationi on the HinSn Law, SBT. 
gui Sundari Dottw. 8 Moore I. * 1 Bontncrii. 210. • • • 

JL. es. ^ If we are to read and irive 

a Roarhe, 2S2 (note), 6ee alee effect to l^e witle 'of iUndiis, 

Mamdkom Oho§$ v. Anmund Chtm^ aeoeedlnfte Hie Uflit and pbltcff 

Of^ of theBngilehlaw.the intetttloaa 
a^F,W, Miicnsghten, Goneider- of nearly every diitaior will *bo 
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fiefult of 
dooiaUmo* 


decision of the Judicial Committee in Sonatun By sack 
v« Juggut Sundari Dossee. I ought to point out to you. 
that the observations to which I have just now referred 
were explained and qualified in a subsequent case,^ in 
which they were relied upon by counsel as conclu^ve. 
authority for the position that there was nothing in: 
Hindu law rendering perpetuities illegal or invalid. Sir 
Barnes Peacock, referring to his earlier decision,* explain^ 
ed that the case was not an authority for any such 
general proposition, that all that was intended to be laid 
down there was that the English law against perpetuities 
could not be engrafted upon a Hindu will, and that the 
answer to the question, whether the Hindu law warrants 
the creation of a perpetuity, either by will or a deed of 
gift, must depend upon the Hindu law alone, and not upon 
the Hindu law supplemented by English law.® It might 
have been supposed that, in the face of these authorities, 
the question of the applicability of the principles of English 
law (including the rule against perpetuities) to cases of 
Hindu wills, could hardly admit of serious argument. You 
may, therefore, bo surprised to hear that, in the celebrated 


frustrated. The. Judicial Com- 
mittiee appears to have decided the 
question of perpetuity. That ques- 
tion was raised in a suit brought 
by Juggut Soondree. Sir James 
polvile in his judgment in that 
case gave effect to the rule against 
perpetuities ; the Piivy Council 
did not expressly refer to the 
question, but, reversing the decree, 
commenced by stating that it is 
not improper to.observe, with re- 
ference to the testamentary power 
of disposition of Hindus, that 
the extent of this power must be 
regulated by the Hindu law.’* Psr 
Peacock, 0. J. Bourke, p. 282, at 
P.29U 

* (1868) AHma KrUhncb v. 
XMmara JMsAna IM, 2 B. i;,!. B., 

• Bourke, 282. 


■ The learned Chief Justice fur- 
ther pointed out that his remark, 
that the Hindu law contains no 
rule against perpetuities, was in- 
tended to bo limited to tke facts 
of that particular case, which re- 
lated to an endowment for an 
idol. (2 B. L. R., O. C. J., 35). 
Markby, J., explained (p. 47) the 
earlier case as an authority for 
the proposition that ' it being as- 
sumed to be a principle of Hindu 
law, that a gift can be made to an 
Idol which is a eapui mortuum 
and incapable of alienating, you 
cannot bieak in upon that prin- 
ciple by engnifting upon it the 
English law of perpetuities.” See 
alto JCrish^ramani Iktsi v. A nan- 
da KrMna Bos$ (1869), 4 
O.C. J., 231 (248) per Markby, J. 
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case of Tagore v. Tagore^ which as j'ou hnow arose npon Tegwtr. 
the construction of the will of the munificent founder of 
this chair, the attempt was strenuously made to induce the 
Court to apply the principles of English law to the matter in 
hanc^ In spite, bowever, of the very learned and elaborate 
arguments which were addressed to the Court, Peacock, 

O. J., held that the doctrines of English law, including the 
rule against perpetuities, had no bearing on the case, and 
he declined to reason by analogy from those doctrines in 
any case in which the right of inheritance of a Hindu wa« 
concerned.* The case was taken, on appeal, to the Privy 


* (18G9) TViflfor^ v. Tagore ^ 4 B. 
li. H., O. O. J., 103 (167). 

It appears to mo that many 
of the doctrines of the Enp^lish 
^aw, including the rule against 
perpetuity, have no bearing upon 
the will now before us ; and that 
we cannot, in a case in which the 
right of inheritance of a Hindu 
18 concerned, reason by analogy 
from those doctrines. For instance, 
tlie question has been disciiHSfHi 
whether some of the devises aie 
executory devises or contingent 
remainders, as though the law of 
contingent renminders could be 
applicable to the estate of a 
Hindu, w'hen a contingent re- 
inainder%iust be supported by a 
freehold estate, and the Hindu 
law knows of no distinction 
between freehold estates and 
estates less than freehold. 1 am 
at a loss also to iindorstund how 
the law of exwutory deiises, of 
springing or shifting uses, or sueh 
modilieatioiis of tho law of im- 
moveable property as sprang up 
after tbe Statute of Uses, and w^ere 
dependent on it, can be applicable 
to cases governed by the Hindu 
law.'* The learned Chief Jnstice 
then ; quotes a passage from 
|fargrave*8 second argument in 
tbe Thelloson Causes, and goes on 
to add : ** The rule laid down by 


the Judges (in England) to prevent 
pcrpodilticH -namely, that an 
estate cannot be tied up for a 
longer period than a life in being,' 
and twenty-one years afterwaids, 
— originated in the exercise of 
discretion, and, it was evidently 
an arbitrary one. If it had been 
adopted with rcferonco to the 
Hindu law, the twenty-one years 
woiibl probably have been sixteen, 
tbe period at wbicdi, in tbe ease of 
Hindus, minority censes. Tlie 
time fixed by the Indian Biioces- 
sion Act is, as regards devises, a 
life in being and eiglitren years. 
It is manifest that the rides against 
perpetuity as well as the law 
regarding cxei^utory devises were 
no part of tho original Hindu 
laws and I r.*innot see by what 
means they have become so during 
tbe Inst two centn.*if;s. It is 
unnecPMsnry to go further into thla 
matter. The priint appears to have 
been very clearly settbd by tho 
IVivy ('oiincil.” Sir Barnes Pea- 
cock then qnedcs the passages from 
the judgment of Lord Kingmlown 
in Jihofbun Moyee v. JRamkUthnre 
(10 Moore I. A , 308), luid Lord 
Justice Turner in SontHyn By$ack 
V. Juggnl Sundati (8 Moore I. A., 
ai), which are diaeussad above* 
See pp. 63-55. 
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and Mr. JnsiSee Wfllea, in delivering tbe *jtidg-*> 
ment of tlie Judicial Cominittee, said: ^‘Tbe questions/ 
presented *by this case must be dealt vrith and decided a0«; 
cording to the Hindu law prevailing in Bengal, to which) 
alone property in question is subject. Little q| no' 
assistance can be derived from English rules or authorities: 
touching the transfer of property or the right of inheritance 
or succession thereto. Various complicated rules, whichr 
have been established in England, are wholly inapplicable! 
to the Hindu system, in which property, whether moveable: 
or immoveable, is, in general, subject to the same rule of 
gift or will, and to the same course of inheritance. The 
law of England, in the absence of custom, adopts tbe law 
of primogeniture as to inheritable freeholds, and a distri* 
bution among the nearest of kin as to personalty, a distinc- 
tion not known in Hindu law. The only trace of religion^ 
in the history of the law of succession in England is the 
trust formerly reposed in the Church to administer person- 
al property.* In the Hindu law of inheritance, on the 
contrary, the heir or heirs are selected who are most capa- 
ble of exercising those religious rites which are considered 
to be beneficial to the deceased.”* We may, therefore^ 
accept the proposition as fairly settled, that the English' 
doctrine of Perpetuities has no application in the case of an! 
executory devise by a Hindu or a Mahomedan, and that the 
validity of tbe disposition must be regulated by the^Hindu' 
or Mahomedan law, as the case may be. 

If you now turn to examine tbe provisions of the Hindu 
law to which reference has been made by so many eminent 
judges, you may be Hurprised to find that there is nothing 
in tbe ancient texts of that system which has any^ direct 
bearing oh tbe question of Perpetuities. Twist our texts 
aa We, may,i we j earch in vain for any in which the. matter 

> U872) ▼. ittdame&t^tetoence was amde 

8a|K YoL, 47 ; 9 B. fi. B*, ike mm DdMm 

sit, r. Bnml^here (19 h 

6 299), wliich has been dieousBed 

. •xtun. -s.. v 
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6e supposed io be even remote! j dealt witb. But if ; ^ 

yon look beneath the surface, you will see that this is just 
as it should be« Under the ancient Hindu system, when 
all over the country you had the joint family of the normal 
type as the unit of society, when the joint Mitakshara 
family had not yet been completely disintegrated by the 
operation of diverse causes, not the least {)otent of which 
has been a series of judicial decisions for the protection 
of favoured creditors, — in those days, any th^ry of a 
rule against perpetuities could hardly be conceived ; fo* 
the land belonged to. the family or to the village, und, 
its possession and enjoyment might, perhaps, change 
hands within the circle of joint owners ; but, as the 
conception of individniil ownership was absolutely un- . j 

known, none could claim the right of alienation and 
^much less the right of testamentary disposition. Indeed^ I 
as has been acutely remarked, the Hindu joint family ^ 
is the true and ancient per|>ctuity. But from tlie mere 
fact that you cannot discover among the ancient texts 
of Hindu law any which expressly prohibit tho creation , ' 

of perpetuities, you must not rush to tho inference 
that a devise is not by that law invalid upon the ground 
that it tends to create a perpetuity.^ ThQ.^.niiu:e 
,o^ny system of law, as to the legal effect of a particular 
jurSlic^ct, is in no way conclusive upon the question 
of its Validity ; tho mere fact that, in a particular system 
of law, rights of property are not accurately defined 
and classified, does not justify the inference that tliose 
rights, whether primary or derivative, are unlimited, for 
who has ever heard that the measure of law in any country^ 
even in a country blessed with an ideal code, is express 
Gominand or express prohibition. On the other hand, yon 
^11 not forget that the system of Hindu law, as it bas> 
reached us, is not and does not profess to be exhaustive j 
it is a system which contains within itself the elements 

* See ilie epetches of Hon’ble tbe provisions of tlie Hindu Wills 
Hr* Fits Junes Stephen in the Bill (JProceedingi, VoL IX,pp» IV 
Jttipulal Xeglslative SSS). 
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Manu, 


Srihaspati. 


Judicial 

iegulation. 


of expansion, a system in whicli new customs and new 
propositions, not repugnant to the old law, may be en- 
grafted upon it from time to time, as the change of 
circumstances and the progress of society imperatively 
demand. Manu ^ says: • 

A king who knows the sacred law must enquire into 
the laws of castes, of districts, of guilds and of families^ 
and thus settle the peculiar law of each. 

“ What may have been practised by the virtuous, by 
such twice-born men as are devoted to the law. that he 
shall establish as law, if it be not opposed to the customs 
of countries, families, and castes.” 

Bribaspati* is more emphatic still : 

^ “ A decision must not be made solely by having re- 
course to the letter of written codes ; since, if no decision 
were made according to the reason of tlie law, or accord- * 
ing to immemorial usage, there might bo a failure of 
justice,” 

This is nothing more than the process of judicial legis- 
lation, which is one of the recognised sources of law in 
many civilised states, and which has thus been described by 
an eminent English judge : ® “ The case is in some sense 

new, as many others are which continually occur ; but 
we have no right to consider it, because it is now, as one 
for which the law has not provided at all, and because it 
has not yet been decided, to decide it for ourselves, Accord- 
ing to our own judgment of what is just and expedient. 
Our common law system consists in the applying to new 
combinations of circumstances those rules of law which we 
derive from legal principles and judicial precedents ; and, 
for the sake of attaining uniformity, consistency and cer- 
tainty, we must apply those rules, where they are not 

* Institutes, YIII, 41, 46 (tr. ontl^. See also Ja^mnatb, Book 

Buhler) ; soe also 1, 168, 110. I. tit. SO, 68, 69. ry. Max MUller, 

* Jugannath, Digest, tr. Oole> Ancient Sanskrit Literature 

brooke, BookTi tit.- • - •41S66lrp. SO» ■ 

tit. 17. Saoretl Books of the East, * Mr. Justice James Parke in 
vol. 33, 284, where Dr* Jolly Mir€hom$ v. MsnnM (1833), 1 

translates the text eomewkat dilfer- Cl. A F., 527 (516). 
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•plainly unreasonable and inconvenient, to all cases ^diich l>oe8 Hlada 
arise ; and we are not at liberty to reject them, and to jSJiSSSeff 
abandon all analogy to them in those to w-hich they liave 
not yet been judicially applied, because we think that the 
rules are not as convenient and reasonable as we our- 
selves could have devised.” Keeping this principle steadi- 
ly in view, a principle of paramount importance for the 
interests of law as a science, we proceed to examine such 
of the leading principles of Hindu law", as may, by analogy, 
furnish a solution of the question, whether the creation 
of perpetuities is at all in accordance with the spirit of 
Hindu law,* and if so, within what limits they ought to 
bo allowed. 


* OoUlBtucker, in oiio of hi« 
# Opinions on I'livy Council Law 
Cases. (Ukciishch, in ilio followiiifir 
manner, the question whether the 
Uengnl School of Hindu law 
favours or discoiintciiaiices the 
principle of perpetuity as applica- 
ble to the right of iiihci itance : 

** In the law of Dengal, there 
occura no distinrrt statement re- 
lating to the theory of perpetuity 
as applicable to the right of in- 
heritance. lint from the philoso- 
phical basis on a hich the law of 
Bengal rests, it must be inferred 
that it ^discountenances such a 
theory. 

For this basis is the Nyaya, and 
more specially that division of it 
called the Vaiseshika philosophy, 
and some discussions raised by the 
chief authorities of the Bengal 
School, must, therefore, be under- 
stood in the light of that system 
of philosophy. This also results 
from the sameness of the philoso- 
phical terms used by both. (See 
Colebrooke on the Hindu Schools 
of Law; 1 Strange, Hindu Law, 

dio). 

Now, the Vaiseshika lays down 
tiie proposition that there are 
i^ven Padarthae or Categories, 


under which all material objects Goldstueker* 
(such os earth, waU*r, &c.) and all 
ideal existences (Kiirh as cause, 
effect, Ac. ) are corapriseil. Besides 
these, it maintains, there are none; 
and it rejects, therefore, any ex- 
planation, for instance, cf causo 
and effect, which, instead of being 
evolved from any of these seven 
categories, would resfirt to the 
assumption of another pHriciple 
not eonbiimsl in them. 

The following passage from the 
Bhaslia Parichf;hheda, one of 
the fundamental works of iho 
Vaiseshika, together with its com- 
mentary as given in the Sidcihanta 
Miiktavali, will corroborate this 
statement. 

Text : ‘ Substance, Quality, and nbasba 
in like manner Action, Conus, ParichohhedSr 
with Difference and Concretion, 
and in like manner Non-existence 
these seven are called the cate- 
gories.’ 

Commentary ; ' Thereupon (that 
is, on its being laid down that the 
categories are seven) the author of 
the Uparoana— Chintamani niisee 
the doubt whether a right to be 
treated as separate categories does 
not belong to Power and Resen? 
blance, seeing that these differ from 
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' In the first |)kce, you will reinember that tbe teetaineii^ 
4»ptmf ef e capacity of a Hindu has now been established beyohd 
all possibility of dispute# It is not necessary for us to 

all the Beven^tegoriee. Uow is it ing) gem ? ’—for, what 1 regaid a» 
(he asks) that these (seven) alone' the oanse is the absence of the 
are categories# when there is a genus gem (or of all gems whatso- 
serrate eategorio nature in Fower,^ ever), which implies the absence 
Besemblanoe, &c. To explain: A of (those gems that aref neutrA- 
burn is not produced by Src when lisers. Besemblance also is . not 
attended by a gem (of the kind another category, bat it consists in 
wbioh is re^rded as possessing the possession of various charao- 
the power to neutralise the opera- ters belonging to any given thing, 
tibn of fire) or the like ; but, bjr whilst being at the same time 
that devoid thereof, it is producjsd* something other than the thing; 
In this case I infer that a cauter- as, for example, there is a resem" 
ising power in the fire is destroyed blafioe to the Moon in a face, 
by the gem or the like, and is which being something not the 
repr^ooed by the removal of the Moon, yet possesses the pleasing 
gom, or the like, which acted as a character, &c., which the Moon ^ 
neutraliser. Bo, too, Heaemblaiice possesses.* (Hhaslia-Pariehcbhedai 
is a sepaiate category,~-for it is ed., Ballantyne, 1851, p. 8.) 
not included under any one of the In other words, as regards the 
(first) six categories, seeing that rejection of a category Power ; 
(unlike any of these) it exists even Since the independent action of 
in Genus—for we recognise Besem. ^re is sufficient to account for the 
hlance in the instance that, *as producing of a burn— according 
the generic nature of cows is to the Vaiseshika, it would not ho 
eternal, so in like manner is that allowed in a special case to resort 
of horses also.’ Further, it cannot to an assumption of tho non- 
fall within the category of Non- existence of the action of fiio and 
existence: because, that such a thesuhsequent annihilation of that 
thing (as Besemblanoe) exists, is non-existence, since this would be 
believed (by ©very one). assohlilig causes which ai*e remote^ 

But, if all this be asserted, it is and arbitrarily creating endlesa 
hot so-^for, as ro^rds the burning (^tegdries; 
effect of the fiiw, Ac.,- in the This reasoning, and in the very 
absende of tho gem, Ac., it Ut im- terms of the Vaiseahika, Is applied 
proper to postulate on endlhis set by Srikrishua Tarkalankara, the- 
of Powers, together with tim igreat authority of . ^e Bengal^ 

vious Non-existence and abd the Sehool, te the following passage 
Annlhili^ott ' thereof, when the of Jimntavahana’s Dayabhaga 
reault mhy be properly hoowntmL (Chap. I, § 7) which shye s • 
ayauiaga. ^ tl» * •Nor can it bo affirmed, that 

diokbn (of tbe fire); or partition is Ae dittrilmtioit* to 

aa the eauae the dbsmiee of the parUoufhr ehajktels, ' a : 

Ae. Andyott veit^ in aR the oo-helri^ Ihrfiiiigii 
ibild 'Pol" then ddea the M^nieiieaii of their relathnr# 

oveVali^ 

iWhsed 
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dHscUM bera the perplexing qneidon -which taxed he 0^^ 
iogenaity of lawyers for over half a oentnry, namely,” * 
whether the idea of a will is wholly unknown to Hindn 


right, fignrativeljr impUed by (the 
tenn)!|>ArtiUoii, to qaottioiM only 
«( th« eiitate : siiioe it woaltl be 
bitt’denioaie to iufer the vestiugf 
4 Uid diveetingis of rights to the 
whole of the pateriial estate; 
aady it would be useless, as there 
would not result a power of 
aliening at pleasure.^ 

For, in regard to this passage, 
Si'ikrishna Tarkalaukara argues 
as follows : 

•Mow, if (you say)— the co- 
existence of one relative, on 
aoootint of the sameness (of the 
gights of all the relatives) being a 
liar to the proprietary right of 
jwioiher reiatire, none of them has 
w right to any portinii (of the 
iuheritaiico), since this bar exists* 
My answer is : 

' Since property depending on 
relation and (the fact of) the right 
to such property having a previous 
Kon-existenoe are (notions) closely 
connected, the proprietary right 
of one relative bars the right to 
property depending on relation, 
when belonging to another relative. 
(For), siudb you must admit that 
after division there is a proprie- 
tary right in. a special portion 
(of the property), and since (from 
your admission it would follow 
that) this right had a previous 
Kon-exktence, there is ^no incou*' 
gruity in my reply. 

- He (namely, Jimutavabana) 
shows that the oo-existenoe of one 
..iwtaitive sufficiently accounts for 
aj^posipg (the claim of another 
reiistive) in the words 'since it 
dfohld 4^ burdensome to infer the 
ye^gs,' fto.’ Their sense is ibis : 
^«(d]eietiyesiim of the proprie* 
number 
.conoemed 4fi 


the property left by a father, or Srikiishne. 
other (relative). (There would be) 
vastinga and divastings of these 
(rights). (But such an assumption 
would be burdensome), for eonsi- 
dering that it would thenbe neoes- 
sarytoassumo such endless cate- 
gories (as a series of vostliigs 
and divestings), the assumpt^**i 
of opposition (of one right by 
another coexistent right) is 
more easy (that is, less remote, 
and therefore the only one con- 
sistent with the notions of the 
Vaiseshika.* 

On the theory of porpetiilty, the 
right of an heir would not be 
derived from bis relationship to 
the owner of the property who 
immediately prodeceas^ him, but 
from the title oonfbrrecton him’ by 
the testamentary or other disposi-* 
tion of a remote ancestor. In 
such a case, then, the effect of 
inheritance, instead of being ac- 
counted for from an immediate 
cause, would depend on a remote 
cause, or a series of remote causes, 
and these the Vaisoshlka would 
reject as belonging to tho cate- 
gory of endless powers. 

In my opinion, therefore, it re- 
sults from the alleged words of 
Jimutavabana and Srikrishna 
Tarkalankai« that these autho- 
rities not only do not admit 
a mode of inheritance which 
would prevent the alienation on 
the part of the inheritor of the 
property inherited, but also do 
not recognise a title to inheritance 
which would be> derived from a 
remote cause, such as the pria- 
eiple of. perpetuity, the latter 
being contrary to the epiiit and a 
proper construction of the Beagal 
(gldtermfy Ben^daf,3ffi.|. 
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law ; nor is it necessary for ns to enquire whether the. 
origin of Hindu wills is to bo traced to the example of the 
Maboinedan law which was the law of the rulers of tbs' 
land for many centuries, or to the influence of English 
lawyers in the Supreme Courts, or to the immense religi- 
ous influence of the Brahmans, or, to the evolution of the 
same chain of legal ideas to which they are known to 
owe their origin and development in other parts of 
the civilized world. None of these questions can be 
of any practical importance to us, for, as was well 
pointed out by Sir James Colvile in the case of Collector 
of Madura v. Moottoo Ramalinga} the duty of an 
European judge, who is under the obligation to ad- 
minister Hindu law, is not so much to enquire whether 
a disputed doctrine is fairly deducible from the earliest 
authorities, ns to ascertain whether it has been receivecf 
by the particular school which governs the district with 
which he has to deal, and has been sanctioned by usage ; 
for under the Hindu system of law, clear proof of usago 
will JQutweigh the of the law/’ Nor do 

I purpose to review the long current of decisions 
which sometimes flowed in favour of the validity of 
wills, and, at others in precisely the reverse direction,® 
It is enough for us to start with the now settled doctrine 
that whatever property is so completely under the con- 
trol of a Hindu testator that he may give it awajP during 
his lifetime, he may also devise by will. 

The second principle to which I wish to invite your 
attention is that under the Hindu law particular estates 

- (1868) V2 Moore I- A., KingsdowK^ ; Beer Pertab v. Bajm- 
^ 430 ). (i0r/*0rto&(1867),12MooreL A., 1; 

* In Bengal, the validity of wills Tagore v. Tagore^ L. IL , I. A. , Sup* 
was finally establidied by the un- Vol., 47,psr Willes, J« In Madras, 
animoiis opinion of the Judges as the question was settled by the ease 
well of the Supreme Court as of the of Nagalutehinw v. Oopog (U36), 
Sadder Court in the caseof Jnggo* 6 Moore I. A., 909 (944) ; see also 
nufhvn V. Ntemoo (1891), Morton, Vt^lnayagam v. Peushohe (1863), 1 
90; see also ATefss M HUter* Mad. H. C., 326(330). In Bombay, 
/sif (1836), 6 Bel. Bep^, 73 <nflw ed,, the leading decision is Karottam v. 
96) ; JFaf^afsAmss v, 6 Nareemdoi (1866), 3 Bom, H. 0, 

iCoore A., 909 (341), jMfr i^oid (A* 0, J.), 8 , per Westropp, 0. 
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md KmSied interests in property miqr be created. It has, 

indeed, been maintained by a very learned judge ^ that the 

idea of ownersliip inr Hindu law is something very differ- QiwUfled 

mit from what it is under the English law where owner- in 

sMp V treated rather as an abstraction than as a reality, is 

made to shift from person to person as events happen, and 

may also be limited in quantity and quality. But neither 

principle nor authority is in favour of the theory that 

interests in property, Uniited in quantity or qualKy, are 

not recognized by tbe Hindu law. The first illustration 

whioh will suggest itself to you is the special and quaii- 

Bed interest taken by a widow, daughter, or mother 

when property is inherited by any of them in her , 

character as such ; apart from her extremely limitetl 

right of alienation, the most remarkable incident of the 

fstate taken by her is that, after her death, it does 

not descend to Aer heirs, but to the heirs of the last 

male from wliotn she inherited ; she never becomes a fresh 

stock of descent.* Of course, it w^ould be inaccurate to 

descri>)e her interest as a life-estate in the sense in which 

that terra is used in the English law, but it would be 

equally erroneous to say that she takes an unresfcrictefl 

interest in the property. And you will not here fail to 

observe that not only does the Hindu law recognize a 

qnaliRed estate of the nature I have just described, but Succj^ion of 

it furthelf recognizes a succession of such estates ; for it 

is quite conceivable that the property of a person may, 

after bis death, be inherited successively by his widow, 

daughter and mother before it reaches the hands of a 

full owner. The next illustration I take, is furnished by 

the law of adoption. Consider a case in which a person 

leaves authority to his- widow to adopt in the event of 

the death without issue of an existing son, or, a case in 

wUch permission is ghren to a widow to adopt several 

soils in succession. ’Within what limits and subject to 


» Btokhar* J-tin KrUhnaramani 
ikiui V. Ananda Krithma Boh 

(lass), 4 B, ua, o. a j., 231 


• CoiUctor nf v. 

Cataly Vmusata (ISSI), S Mooro 
I. A., 580(580). 


5 



THE LAW OF PERPETUITIES 


tUti’iUi Pei’sad 
V. Jindha 
Meebtt, 


4j6 

what restrictions a power of adoption so conferred can 
he validly exercised, it is not necessary to discuss here ; 
all that 1 wish you to notice is that in cases in which 
the power is validly exercised, the result of allowing the 
subsequently adopted son to take the estate by inheritance 
from his adoptive father, is precisely the same as if the 
testator had restricted the interest of his surviving son 
•or of each successive adopted son, to a life interest, or 
had limited it over (on failure of male issue of such son) 
to an adopted son of his own.^ Again, as pointed by 
Sir Barnes Peacock in the case of Tagore v. Tagore^ “ if 
a testator can disinherit his son by devising the whole of 
his estate to a stranger, there seems to be no reason why 
he should not be able to divide his estate by giving parti- 
cular and limited interests in the whole of the property 
to different persons in existence, or who may come into 
•existence daring his lifetime, to be taken in succession, as 
well as by giving his whole interest or bundle of rights 
in particular portions of lands included in his estate to 
different persons.” But in view of the decision of the 
Judicial Committee in Rewun Persad v. Radha Beehg^ 
the subject is really not open to speculation. In that 
case, by an instrument in the nature of a testamen- 
.tary disposition made by a Hindu governed by the 
Mitakshara law, the testator gave his widow a life- 
estate in all his property, and he directed that, after 
•the decease of his widow, liis brother, and after the 
death of his brother, his brother's sons, should take 
•one-half. the brother, died in the lifetime of the 
testator’s widow, leaving him surviving his two sons, C 
and D. C afterwards died in the lifetime of the testator's 
widow. As C and I) were divided brothers, upon the 
death of the testator’s widow, the widow of C claimed to 
be entitled to the share devised to her husband, namely, 

* 5m on this point the cate of W. N., SO. 

Bhochun Moym Dtbia v. Bam * (1^) 4 B. L. R., O. C. J. 103 
KUhars Aehari CAotewfAty (1860), (166). 

lOMooiv 1. A.,279,a^8l0; Jolin- • (1816) 4 Moore I. A., 187. 
4iranath v. Amrito Jkil (1900)* 5 O. 
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K)n6-half of the moiety. It was held by the Jadicial 
Committee that C and i), the sons of the brother, had 
each of them n vested interest in one-fourth share, not to 
come into actual enjoyment till the death of the widow, 
th%t there was no contingency, but only an uncertainty 
as to the period of enjoyment, and that it was not neces- 
sary that the share of C should bo reduced into possession 
daring his lifetime to enable his widow to succeed to it; 

Here then was clearly recognized the validity of an 
estate for life in the widow of the testator, and, ve’^i;**! 
estates in the two sons of the brother, the actual enjoy- 
ment of the expectant interest being postponed till the 
termination of the antecedent life-estate. Similarly, in i\\o 
•case of Tagore v. the Judicial Oomniitteo over- 7 Vf.#/«iv 

ruled the contention that Hindu law recognizes only oik* 

^ entire estate in land and does not allow of that estate being 
cut up into smaller distinct interests In the way of life- 
estate, reversion, remainder and so forth, Mr. Justice 
Willes observing that “ in the absence of any authority for 
so extraordinary a limitation of the right of ])roperty as 
would forbid a present parting with the exclusive posses- 
sion and enjoyment for a time, their Lordships entertain 
no doubt that possession and enjoyment may be so dealt 
with, and that there is no objection to a similar interest 
being given by will.” 

Th# third principle which you have carefully to bear 
in mind is that, under the Hindu law,* to complete Ilf 

a gift, it is ordinarily necessary that there should be ‘^'‘*^**‘* ^'^** 
concurrence at the same moment of the will of the 
donor and donee in passing some definite existing object 
from the one to the other ; in other words, as put 
by Lord Justice Mellish in Hill v. Wihon^^ in order 

• (1W2) L. K., I. A., sup, vol., otherwfe” MitakHliara. Ill, 

47 (76). §§ 5 ~0, tr. MucNa;;Uten, in 1 Mac. 

\ * **Gift consists in the relin- H. L., 212, 217 ; Viiumitioilayo, 

quislimeiit of one’s right, and the p. 31 ; Uayabhaga, Ch. I, paras, 
j creation of the right of another; 21— 2^. 

! -and the creation of another man’s • (1873) L. U., 8 Ch. Ap., H 
: right is completed on that other’s (896). 

.acceptance of the gift, but not 
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to jnake out fi gift, yon mnst shew not oiily iJiat^^ 
oliyect of the gift was sent as a gift,, hut that it was peeeiv^ 
ted as a gift, for it requires the assent, of both ndnds to 
/make a gMt as it does to make a contnitct. It follows, there- 
2 )(moe niuiit 1^04^ AS A neoessarj consequence, that the donee mnst^ lio 
in tfxiateiico. ^ person in existence capable of taking at the time the gift 
^ ‘ tivkesefket,^ that is to say, in the case of a gift 

he most be in existence at the date of the gift, and in the 
case of a testamentary gift, he must, be iii existence at the 
death of tlie testator.^ To the rule so laid down there are 
two-apparent exceptions, namely, the case in which the 
donee is an infant in the womb, ami the case in. wliich the 
ExooptioiM. donee is a son to be adopted by the widow of the iestator 
under an authority from him. I need hardly remini you 
that, by a well-recognized fiction of law, persons of both 
these classes enjoy in many instances the rights and privi- 
leges to which they would have been entitletl if they had 
been in actual existence at the dieatli, of tlieir father.^ But 
subject to these exceptional eases, which only serve to 
prove the rule, the law is plain, that the gift to be operative 
must be to a donee in existence and capable of accepting 
the gift at the time it takes effect It is essantial that you 
j should bear this rule accurately in mind, for you will 
! find that tlie law of wills, as applicable to Hindus, has 
been moulded upon the law of gifts.^ 

* aPai?or«v. Tagnre (.1872), L. B., fi Sel. Rep., .S16 (new etU 388)f 
I. A., Bup. vol„ 47 (67), per Berqiah y. Ifubo^Ueen 
WiUeSi J, 28^; Kethub y» BUhnopurehnwi 

^ The^ time when the gift takes (1860)« Sev., 240» Ab to the extent 
effect does not refer I^Q poe- to whiph the rights of an adopted 
sible time of rpoeipt hy thef dt^hee. son relate back to the of 

See THgoreyt. rggor«(|jW®, |fc the fetlier, see^ v. 

I. A., sup. 47 m* Tigriim U«50), Bqng. B, ». A., 

■ Oo^dei:» for imtance, the p. 533"; (1^) T klppre- 

rigiSu of at son who was in his I. A., 169. 
mothei^s womb at the time of • Tegore v, Tagors (1872), U 
jpartl«imi» JCoUOen v, ATritAan L A.. s«ifc 
(4889), 2 F. Sm 199, ei JiisMsa WllieeSBgSi^**^^^ 

Agnis^arAm dnctloa of gifieby will ink>gener. 

A ikM jd'ttie lumfbllowsdin IndU^ as it 

the tns done in othw ocmiihdes, the 

m t.: oo»wya«te ofp90pe^ 
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Ill tlie light of diese principles, let ns consider the Umittoi tbi 
limits vithin which the testamentary power of a Hindu 
may be exercised, the bounds within which he may create Hindiifi. 
future interests in his property, but beyond which he 
mSves at his peril The leading decision on the snbjeci 
is the case of Soorjeemoney Dosiee v. Denohundhoo MuU 
lich^ which twice came before the Privy Conncil. In 
that case, a Hindu testator, by bis will, made an absolute 
gift of one-fifth of all his property to each of his fiv > 
sons, subject to the condition that, in the event of my uf‘ 
the five sons dying without a son or a son’s son, tliere 
was to be a gift over to such of the other sons or son’s 
sons as might then be alive. The event contemplated 
happened, as one of the sons, who all survived their (hther, 
subsequently died, leaving no male issue, but a widow whoso 
claims gave rise to this litigation. Lord Justice Turner 
held, in the first instance, that the interest taken by each StHujtmoiug 
of the sons was not contingent, that each of them was 
entitled, in any event, to enjoy during his life the income 
of his share ol the property, and that, consequently, the 
widow of the deceased son was entitled, not only to a fiftli 
of the surplus income which had accumulated, since the 
testator’s death, during her husband’s lifetime, but also to ♦ 

the increment arising out of such accumulations.* In 
a suh^equent suit the lady contested the validity of the 
disposition contained in tlie will, and claimed to be 


Tlie same may be said of the Ro- 
man law, as pointed out by Mr. B. 
C. Clark in his interostina treatise 
npoii Barty Roman law (p. 118} in 
Whidi the testameniary power, 
apart fi'om public stinction, ap* 
pears to have been a development 
4d th*f law of 

Saoh a dispoiiition of property, to 
effect upon the death of the 
4biior^ tlibiiah revocable in his life- 
iii, antH rovooati«i, ti oo«ti- 
QtuNls act of gift up to the mo- 
death, and, doaii then 
the properly die- 


poseti of to the peieons designated 
as beneficiaries. They take upon 
the death of the testiibir, as they 
would if he bad given the properly 
to them in his lifetime. There is 
no law expressly and In terms ap- 
plicable to pei toDs who caa so 
tsike. the law of wilW has grown 
up, so to speak, naturally from a 
law which furnishes no analogy 
but that of gifti.** 

« (1837) 6 Moore 1. A*, 526 ; 
( 1862 ) 9 Moore 1. A«, 128. 
s 6 Moore 1. A», 580. 
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entitled to tbe fifth share in the estate which bad devolvecF 
upon her husband. Sir Barnes Peacock, who delivered 
the judgment of the Supreme Court, held that there was 
nothing in Hindu law to prohibit such a disposition, and 
dismissed her claim. This decision was affirmed, on appe&l, 
by the Privy Council, and Lord Justice Knight Bruce,, 
who delivered the judgment of the Judicial Committee, ob» 
Soorjtem<nwi Served “ We are to say, whether there is anything against 
5)^fwri^ight public convenience, anything generally mischievous, or 
Bruce, L. J. jmyfcJiuig against the general principles of Hindu law in 
allowing a testator to give property, whether byway of re- 
mainder, or by way of executory bequest, upon an event 
which is to happen, if at all, immediately on the close of a 
life in being. Their Lordships think that there is not ; that 
there would be great general inconvenience and public 
mischief in denying such a power, and that it is their duty 
to advise Her Majesty that such a power does exist Suclv 
powers have been long recognized in practice. Their Lord- 
ships consider that the testator, in making this provision, 
did not infringe or exceed the powers given him by the 
Hindu law, and that the clause effectually gives the* 
corpus of the property to the surviving sous immediate- 
ly on the death of that son who died without leaving 
male issue.” This conclusion, you will observe, is* 
in perfect harmony with tbe principles discussed q^ove, 
Settled prinj and we may take it as settled, that a devise or bequest 
for a life or lives in being, with a gift over, vesting the 
property absolutely at the close of such life or lives, is 
good. This decision was sought to be relied upon in the; 
case of Tagore v. Tagore^ as an authority for the pro- 
position that such a gift over is valid, if the donee is- 
alive when the antecedent life-estate determines ; the* 
Judicial Committee, however, overruled this contention,, 
and held that a person capable of taking under a will 
must be such a person as could faihe n gift inter vivos^. 
and, therefore, tiiast either in fact, or in contemplation of 

® L. B.. I. A., sup. vol., 47 (§»). 


> 9MooreI.4., 189. 



IK BRITISH INDIA. 


71 


law^^be in existence at tlie death ef the iestater«^ The RuW 
rule, as finally settled, may, consequently, be taken to be, 
that a Hitidu testator can give property, whether by way 
of remainder or by way of executory bequest, upon an 
event which is to happen immediately outlie close of a life 
or lives in being, to a person who, in fact, or in conteinpla- ^ 
tion of law, is in existence at the death of the testator. 

From this rule, which defines what a Hindu testator 
can do by way of a valid disposition of his property, 
we must pass on to another which defines what he canr.ti 
do. It was laid down by the Privy (Council in the 
case of Tagore v. Tagor^ that, although the extent 
of the testainentiiry power of a Hindu is not to be 
regulated by the technical rules prevailing in England, 
i^*et it must be exercised subject to those general 
principles affecting the transfer of property which must 
prevail wherever law exists. One of such principles, 
directly applicable to the matter in hand, was thus de- 
scribed by Mr. Justice Willes : “The power of parting 
with property once acquired, so as to confer the same pro- affecting 
perty upon another, must take effect either by inheritance property? 
or transfer, each according to law. Inheritance does not 
depend upon the will of the individual owner ; transfer 
does. Inheritance is a role laid down, or, in the case of 
custom,j*ecognized by the State, not merely for the benefit of 
individuals, but for reasons of public policy.’ It follows 
directly from this that a private individual who attempts 
by gift or will to make property inheritable, otherwise than 
the law directs, is assuming to legislate, and that the gift 
must fail, and the inheritance take place as the law directs. 

This was well expressed by Lord Justice Turner in Soorjo^ 
monee D:)8see v. Denolmndhoo Mullick^ : A man cannot 

* See also Krlthnaramany Dani the contrary view. 

V. Anandn KrUhna Bose (4 B. L. * (1872) L. R., 1. A., sup. vol^ 

R., 0« O. J., 231), where Peacock, 47 (64). 

C. J. (p. 279)f held the devise void * Domat, Civil Law, $ 2I1S 
beyond the lives in being at the (1853), Yol. II, p. 5 ; (1737)» VoU Ip 
death of the testator, but Mao- p.578. 
pherson, J. (p. 291), expressed ® 6 Moore 1. A., 555. 
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create n now fonii of etftato or ttlter the lino of oucotosioh 
allowed by law, for ithe purpose of oarrying out bis own 
widbeiB OP views of pnblic policy.” In ptber words, 
although a testator is at liberty to alter the order of sncoes-? 
sicm by will, he cannot always alter the nature of the 
estate which will vest in the devisee of his choice ; he is 
free to direct who shall take the estate at his death, hot 
the .estate conferred, both in respect of quality and qnan- 
tity, mast be snch as is recognized in Hindu law, and is 
not opposed to any principles of public policy. In the 
case before the Judicial Ck>mmittee, the will was, in effect, 
an elaborate attempt to create qualified estates of inheri- 
/itanoe (estates tail) descendible to heirs male of the body 
/according to the role of priinogenitare, and, the disposi- 
j tion was held to be invalid by reason of the incompe^ 
tency of an individual member of society to make a law 
whereby a particular estate created by him should descend 
in a novel line of inheritance, different from that pre- 
scribed by the law of the land ; it was quite clear, of 
course, that an estate in^ tail jpule, descendible by 
jdbg^ulflL, primog^ such as the 

testator had attempted to create, was not only not 
"autlmrised by Hindu law, but was^ w^^^ rejmgnant 
to the fundam ental d^rines of that system.^ 1 need 
npl detam you longer with the observation that the same 
conclnsioB as to the invalidity of the devise follows equal- 
ly well from the principle tb^ the donee must be in exis- 
tence at the death of the testaton^ 

* 8$$ a very instructive Alsous- In Kriaioromoni DvM V. Naran 
sion of iSHs point ' 4raktahna Bahadur L. 

in tbe.Qoniit nf ippoel below, 4 U., I60e3., aS8; 16 L A., SOK^wliere 

B. Lj. Bit 6. O. J., 171, where It is Lonl Hobhouse sahl : 
pointed Put that the ereation of an (L. R., I. A., Sup. Vol., 47), 

estate in isH nude, violate tUo ftrst. > - decGleg not only that a devise to 
piindptoB of the Hindu law of a pPieoti unlwii is invalid, biit 
^ diedoetHhe Biat aa attempt to estahlliBli a' 
Sleo ; jku ' 11 ^ ride of liiUeiitaitce is intalld, 
''3 |f |)p ^iSF-y i.'St ' ' Vhloh iu inore. ^uerniaiie -'to ;-the' 

' present; ^.se,. 'Ihhm.'fs^Ao 'rniB;/ 
^ ■ t^^rdrst . seoH^t ■;shtist;.ital»:'- 
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' Ton will observe, now, tbet Uio two rales we bave 
e^xpleined are not bj any means exhanstive ; the first 
role lays down the extent to which a Hindu testator may 
safely go ; the second lays down the extent to which ho 
cenitot go ; bat 1 fail to find any aatliorities which pre- 
cisely mark oat the boonds of his testamentary power, or 
wl^h' discuss the extent, if any, to which 1^ may go 
beyond the limits described in the first rule. Xhns, for 
instance, it has been doubted, but never decided, whether 
a gift over of an estate to take e£Pect on events wbic'ii 
may happen, not upon the close of n life in being, bat at 
some uncertain time daring its continuance, is valid antler 
the Hindu law.' To take another illustration, although, by 
the Hindu law a bequest may be valid, if the vesting of 
^he thing bequeathed be post|ioned till the close of a life 
or lives in being, it is undecided whether the bequest would 
bo valid, if the vesting bo delayed for a term beyond 
the lifetime of one or more persons living at the 
decease of the testator. Again, if such an additional 
term is allowable, the further question arises, what am 
the limits of such additional term ; are we to say that 
such additional torm may l>e the period of minority of the 
person to whom, u|>on attainment of full age, the bequest 
is to belong, or, are we to say that such period may be a 
tetm if gross, as under the English law, fixed with 
reference to some supposed principle of natural justice, 
public expediency or oonvonienee. In the absence of 
any authorities upon tiiese points, it is clear that such 


testator, fur tuniterl intpresfcs ara 
oommon enoiigh. The rule is that 
If a Hindu donor wishes to confer 
an estate of inheritance, it muiit 
ha sni^ a one as is .knovrn to the 
Hindu law, which nn BnglUh 
osta^ taii is jwt. In stilting; the 
mleTdkiHfliii^tb the defeamnoe of 
it fNito a]be^te Intoiwst hy a 
sabsequent event, it is important 
to add, firsts tlmt the event mnst 
bafi^, if at aUf ' lalmodiately on 


the chwe of a life in beiiiic at the 
time of the aift, as was laid down 
ill the MnUiek Cum (9 Moore I. 
A., 133); and, secondly, that a 
defeasance by wiiy of i^ft dm- 
must bo in f.ivour of somebody 
in exi*<tence at the time of the 
gift, as laid down in the regors 
Cass.’* 

* JtomZrcdMoolBsr/Mv.dksrslefy 
of 8tai€ M «Wl)s L. R.d 
L A., 49 162). 


Roles not 
oxhaiislive 
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questions are more easily asked than answered ; but, 1 
confess, it is rather difficult to see, upon analogy, to what 
rule or principle of Hindu law, such extensions of the* 
rule can, in any way, i}e justified. Indeed, when these 
points come up for actual decision, it will be by no nAans 
unprofitable to remember tliat they form precisely the 
class of cases in which the doctrines of English law may 
lieasons for be a little too readily borrowed and misapplied. In the 
”rincipie«’^of*^ first place, as pointed out by Sir Barnes Peacock,^ to 
Eiiffiish iftw. introduce the artificial rules of the English law and to 
engraft them upon the Hindu law for Hindus would 
create the greatest injustice and the greatest inconve* 
nience ; it would be a composite system wholly unknown 
to the Hindus and would cause such uncertainty that no* 
man would know what his rights are, and no lawyer could% 
safely advise him upon the subject. Besides as the 
Hindu law of inheritance is based upon the Hindu reli<» 
gion, the introduction of rules adopted by analogy to the 
English law of primogeniture, of entails, of executory 
devise or of contingent remainders, would mean the in- 
corporation of principles which are at variance with the 
religion of those to whom the law is administered. In 
the second place, there is a still stronger objection to the 
application of the doctrines of this branch of the law of 
England, inasmuch as those doctrines themselves are, 
unfortunately, not based on the solid foundation of 
reason. If you have accurately followed the story of 
the origin and growth of the rule against perpetuities in 
English law, you could not have failed to observe that its 
foundation was accidental, and, its development neither 
logical nor harmonious. The true theory of the rule 
against perpetuties, in so far, of course, as any essentiany 
artificittl rule can be sidd to have a theory at all, is, as I 
liavi6 told you, that no future interest must begin beyond 
Uyes in^being ; this was definitiyely settled in the Case of 
the DsJcb of Norfolk. Bat the rule did not stop here ; 

* f. 4 a L. ^ . 
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80011 ikfter, an attempt was made to extend the period 
beyond lives in being ; two of the most eminent lawyers Growth of th<r 
of the age strenuously set their face against it, but Sw® Englin^. 
their decision was reversed by what has not inaptly 
lieen cmlled a body of peers not learned in the law.' 

Then came the case of Stephens v. Stephens^ where there 
was a gift over on the death of a devisee under twenty- 
one ; the. Court unwillingly decided in favour of the 
validity of the gift over, partly by reason of the decision 
in l^aylor v. Bkldal^ (which was decided before the Case 
of the Duke of Norfolk^ and, is not very intelligibly re- 
ported.', and partly by reason of the fact that there was 
no real restraint on alienation as the devisee in the case 
was an infant. If this case was intended to lay down a 
g^eral rule of law apart from the particular facts, it is 
not difficult to see that the decision was unjustifiable on 
principle, and the reason assigned is traceable to a confu- 
sion of ideas. c ases where we have to examine the 
validity of an estate on .cbndition precedent, the question 
to be asked is, when must the contingency- -happen, if at 
all ? 1 venture to think that it is inconsistent with the Heni tent 

fundamenbil principles of the subject to ignore this 
question, and, to ask the other question, when will the de- 
visee be in a position to convey an absolute interest. If 
you do so, you ignore when the future interest would 
begin, and, you say that as an executory devise may, 
admittedly, be postponed to the end of a life-estate, there 
can be no harm in extending the time till the devisee 
reaches twenty-one, for until he becomes of age, ho 
cannot convey the land, even if there is no executory 
devise. But the difficulty here is twofold. In the first 
place, every reason which can be urged for extending the 
period for creating an executory devise to a minority 
after a life in being, can now be used for extending it to 

• When the deeinlon of Lord on the 13th January 1008, with 
Somers and Chief Justice Troby the exception of the Chancellor, 
in lisyd n^ Carew (Pre. Oh., 72, ihere was no law Lord in the 
106; Shower, P. G. 137) was re* House. 

versed, by the House of Lords • 2 Mod., 289; Freeman, 243. 
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Twofold 

dimoolty. 


a mioority after an abiiolute term of twonty-dae yeiiirs* 
To take one concrete illastratioa, suppose a deriso is 
made to such of tbe great grand-children of the testator 
as are alive twenty-one years after his death ; what obj^- 
tion can there be, if he adds a provision that if mf emch. 
great grand-child dies under twenty-one, his share shall 
go over, for until he attains majority, he cannot convey 
bis share whether there is a gift over or hot. But if 
such reasoning is not admissible now, it onglit not to have 
been allowed in the first instance. In the second place, 
if the reason for the extension is the minority of the 
devisee and the consequent impossibility of alienation, 
the rule ought to be framed accordingly, and there is no 
foundation in principle for the later decision in Cadell V. 
Palmer that the added term of twenty-one years is^ 
term in gross, independent of the infancy of the person 
intended to take ; that decision, then, must be defended 
solely on the ground of ' the prior decision in Llo^d v. 
CareWi I trust I have now made it clear to you that the 
form into which the rule against perpetuities has been 
ultimately moulded in the English law, is arbitrary and 
accidental, and, cannot really be justified on the basis 
of any consistent theory or principle.^ It seems to me 


> Lord Brougham, who • deli- 
vered the opinion in Cmidl v. 
i>alm<r(1832, 1 Cl. k P., 3721, made 
no secret of his dissatisfactiofi at 
the illogioal prooeis by which the 
decision was arrived at. Thus in 
ToU€maeh$ v. (iS3t« 2 Ci« 

k jv, mi, em), hosaid 

Palmer irant, in ihy opiftihh, no 
farther thaa at least oaeoaes of 
grebt Authority, and : decided in 
this iOiot^h it may have 

gone InrthW Hiite; tlm 
reason n(;:;teevJrato authorhcod.? 


pies, iiitrofi need and long assumed, 
os Idfw, mther than oSbasion the 
great inconvenience which must 
arise'from coiTccting the common 
error, and recuiTliig to moxse 
accurate views. Aocoi*diagly, when 
CiidgU V. Paimsf was argued in 
this House, t advised that your 
Lordshiim should abide by the 
rebeived extension, wb obhadfor 
a great len^h of titne beeb*given: 
to tiie- period within lvhi(^''ani 
efeeutory tlmrise^ eilght *hp .•{mid 
'gos^*" ' Qiinilarlyii. iulZriM^ 

V. (telft; 12^ k P.. MS, 

ifiji), he nheei^edi ^*The rule e* 
law 11^ term to grate of te^ 

■ one. years afteb'sjihi!'- 
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(ttixemely doubtful, therefore, nihler the Hinau Unjt. ought 

law, waare raiitiled to go bejond the limits laid down in 
the OBse of Soorjeemamt/ Doitee v. Denohundhoo Mulliek;^ 
at any rate I cannot discover any analogy which would 
jnstif^^the extension ; but, assuming that an additional 
period is allowed, there cannot be much room for doubt 
that its limits ought to be fixed by reference to the 
provisions of sec. 101 of the Succession Act which, it has 
been said, is “in accordance with convenience and with 
the general spirit of the Hindu law.” * 


down by your Loidships upon 
my recommendation, after lioarinff 
the learned Judgea in the case of 
CadM V, Palmsr^ and, it is quite 
unnecessary to go back to the foun* 
denion of the law ; I have a strong 
— 1 , which I btlievo is joined 
the profession at large, 
ftdaea. OMt of an accbUntal 
ataaeor '^eut of arconfnsion , 
> aa yr y TBga) ^pj r^bf nsion in 
e<iimiiiimHiig tug»ther the nature 
of the estate with the remedy at 
law by fine and recovery, which 
could not be applied till a oertnin 
Hie came to twenty-one years.” 
To a similar etfect are his observa- 
tiona in Cole v. SewM (1848, 2 
H. L. 0., 186, 233) : The rule 
that you ean take a gross term 
Aiost clearly arises from a mistake. 
The law never meant to give a 
farther term of twenty-one years, 
much less any period of gestation. 
The law never meant to say that 
there shall -be twenty-one years 
added to the life or lives in being, 
and that within those limits you 
may eittail the estate ; hut what 
the law meant to siiy was this : 

: until: ^e h* ir of the last of the 
Hirea in being attains twenty-one, 
by hvw a 1 cannot be 

and' oonsequendy the 
dbemthiuanoe of the estate can^ 
hot be affected, and for that* 
law, you shall 


have the twenty-one years added, 
because that is the fact and not 
the law, namely, that till a pei-Hon 
reached the ago of twenty-one, 
he could not cut off the entail. 
For that reason and in that way, 
it has crept in by degrees. Com- 
munis %rror /atiU Jus , and that 
rule never was applied more ac(?u- 
mtely than in Cadell v. Palmer,'* 
See also an elaborate criticism in 
Sugdon’s Law of Property, pp. 
313-324. 

> 9 Moore I. A., 135. 

• See the subject referred to in 
Krishnaramani T>asi v, Ananda 
Krishna Bose (1869), 4 B. L. H., 
O. 0. J., 231 (292), where Macpher- 
son, J., says: **Tbe creation of a 
perpetuity is unknown to Hindu 
law, and is contrary to its general 
principles ; to allow and support 
perpetuities is against public , con- 
veiiienoe and piiblio policy, and is 
generally mischievous. The same 
considerations which led the 
Courts in England to comprise 
within certain bounds the power 
of persons to tie up their pro- 
perty, apply with not less force 
in this country ; and the creation 
of perpetuities being, as it seems 
to me, even less in acoordhnoe 
with the spirit of the Bittdu law 
than it was in aoeordance with 
that of the Engllah law, it ought 
not upon general gfoimda of public 
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You may imagine, perhaps, that the discussion, upon 
which we have been hitherto engaged, as well as the solu- 
tion of the difficulties to which I have just now alluded, 
are matters rather of academic than of any practical 
interest, in view of the provisions recently added ^to the 
statute book by the Indian legislature.^ The interpretation 
put upon section 3 of the Hindu Wills Act, however, 
leaves matters where they were before the Legislature 
interfered, and, we may be almost certain that a simi- 


lar restricted interpretation 
clause of section 2 of the 

policy and convenience to bo per- 
mitted. If it be asked what 
precise limit I would prescribe, 
and whether I would apply hero 
the English rule by which the 
vesting of an estate may be sus- 
pended for a life or lives in being 
and twenty-one years afterwards, 

I should answer that I do not 
think the English rule necessarily 
ought to be applied, because it 
is founded on a wholly differ- 
ent state of things. Twenty- 
one years, for instance, is not 
the period of minority among 
Hindus. The Indian Succession 
Act, sec. 100, enacts, that when 
a bequest is mode to a person not 
in existence at the time of tho 
testator’s death, subject to a prior 
bequest contained in the will, the 
latter bequest shall be void, unless 
it comprises the whole of the re- 
maining interest of the testator 
in the thing bequeathed. And 
eec. lOl says, no bequest is 
valid, whereby the vesting of the 
thing bequeathed may be delayed 
beyond the lifetime of one or more 
persons living at the testator’s 
•deoeaae, and the minority of some 
person who shall he In existence 
:at the expiration of that period, 
and to wboitt, if he attains full 
agoi thn thing beiqiiealM is to 
belong. it i| Wbe oteemd that 


will be put upon the last 
Transfer of Property Act.* 

aocoixling to this Act (sec. .3). 
minority lasts until the age of 
eighteen years is completed. It. 
may be that the rules laid down 
in these sections and applicable^ » 
persons falling M’ithin the provi- 
sions of the SiiecosHion Act, might 
be properly applied to Hindus as 
being quite in acoordanoe with 
convenience and with the general 
spirit of tho Hindu law. But it 
is unnecessary for me to say where 
tho precise limit ought to bcfixe<l, 
further than to say that I think 
that a devise or bequest for a life 
or lives in being, with a gift over 
vesting the projierty absolutely in 
persons alive at the close of the 
life or lives, is good,«and ought 
to be upheld as being in itself 
reasonable and convenient, and 
as being in no way contrary to 
Hiudu law.” 

* Indian Succession Act, sec. 101; 
Hindu Wills Act, sec, 2, sec. 3; 
Transfer of Property Act, sec. 14. 

***The saving clause in the 
Transfer of Property Act is at least 
as wide in its terms as that in the 
Hindu Wills Act,” p^r Wilson, J., 
in Mam Lai SUt v. JTafiai Ltd Sett 
(1386), 1. L. B., 12 Oal., 663 (669). 
The Indian Law Commissioners, 
in their Report (1879, p. 28), say : 
'’The Privy Council has idready 
ruled that estates oanuot be created 
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In the case of Alantj^omanjari Da9m v, Simamouf 


Hindus in contitivention of 
the principles which underlie the 
Thellnsson Act, or subject to con- 
ditiolte which are void for re> 
'pu;;nancy. The rules contained in 
-secs. 10 to 33 impugn, as far 
as our experience goes, no rule or 
pi*actice of Hindus or Mahome- 
-dans, or other sects recognised in 
India, as enjoying special personal 
laws, unless it may be, the now 
obsolete practice among the Maho- 
inedans, of devoting property to 
the family of a particular saint. 
But, to avoid any disturbance of 
I'ights enjoyed iindar personal 
laws, sufficient provision is mode 
the Bill." 

If it were allowable to refer to 
proceedings of the Legislative 
<^oiincil {AdminUttralor-Umeral v. 
Pr^mlcU Malliek, 1805, I. L. tt., 
■22 Cal., 783, P. C.), wo might refer 
to the following extract from the 
sp->och of tho Hori'ble Mr. Evans 
in the Imperial Legislative Council 
on the 26th January 1881 ( Proceed- 
ings, Vol. xxi, p 74) : 

“ In Chapter II (of tho Transfer 
•of Property Bill), several rules 
were introduced from the Succes- 
sion AcQ 1865, defining the limits 
within which property could be 
tied up by settlement inUr vivos, 
and laying down the rule restrict- 
ing perpetuities. He had always 
been apprehensive that these 
rules would unduly extend the 
powers now possessed by Hindus 
< under the rule in the Tagore 
Case) of tying up the properties 
after their deaths. The rule in 
the Tagore Case, which prohibited 
gifts or bequests to unborn 
persons, was now the Hindu law 
as declared by the highest tribu- 
nal, except BO f%r as the rules now 
proposed to be embodied in the 
Act, bad been made applicable to 


the wills of Hindus in Bengal by 
the Hindu Wills Act, 1870. Tnuinfor of 

The Hindu Will. Act wai pmwmI Act. 

before the Privy Council had 
finally laid down tho doctrine that 
no interest could by Hindu law be 
created in favour of an unborn 
fierson, which doctrine, as they 
pointed out, obviated the necessity 
for any rule against pefpctuitio 
under Hindu law, and also exrVfii*- 
od why no such rule could be found 
in tho Hindu law. How far the 
Hindu Wills Act did, in fact, 
abrogate, iu the case of wills in 
Bengal, tho rule in the Tagore 
Case, was a disputed point now in 
course of settlement by tho Courts. 

It appeared to him that the question 
whether extended powers o tying 
up property should be granted by 
legislation to Hindus, was one of 
grave public policy not to bo 
lightly settled. 

Mr. Evans* difficulties on this 
point harl been removed in a 
singular manner. Tho Hon'ble 
Maharaja Jatindra Mohan Tagore 
and the Hon'ble Itaja Siva Prasad, 
conceiving, in common with many 
of their fellow-countrymen, that 
the rule in the Tagore Case di<l 
not correctly represent tho Hindu 
law, and that Hindus were by their 
own law, empowered to tie up 
their property for ever without 
any restriction, had rejoctod the 
extensive powers cotifon*erl upon 
them by the Bill as too limited, and 
had asked that a clause should be 
added to Chapter II, providing 
that nothing contained in that 
chapter should affect any rule of 
Hindu law. As the effect of this 
was to leave this important ques- 
tion as it stood for the present, 
and to givo an opportunity for its 
full consideration in future, he 
had gladly acceded to the proposed 
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BMnmxu Dahee^ a question was raised, whether the rule in ilm 
'^Tagore Case^ that a testamentary gift to a person nM 
in existence at the death of the testator was inyaUd, 
could apply to wills of Hindus made since the pass- 
ing of the Hindu Wills Act. Mr. Justice Wilson Jield, 
in the Court of first instance, that the rule was not 
applicable, and that the case was governed by section 9il 
of the Succession Act which had been made applicable to 
Hindus by section 2 of the Hindu Wills Act. It was 
argued that this would neutralize the provisions of sec- 
tion 3, which lays down that the Act does not authorize 
the creation of any interest in property which could not 
have been created before; the learned Judge oveiTuled 
this contention, holding that the words “ create any in- 
terest ’’ must refer only to the estate or interest which can 
• be given, without reference to the further question to whoiif 

it can be given, as otherwise it would follow that the 
Legislature had in section 2 enacted an elaborate set of 
provisions, and, in the very next section abolished them all. 
This decision, however, was dissented from by Fontifex, 
J., in Kallg Nath Naag Chowdhrg v. Chunder Nath 
Naug Chowdhry^ and was subsequently reversed, on ap- 
peal, by Garth, 0. J.,and White, J., who held that section 
3 of the Hindu Wills Act refers not only to the quantity 
and quality of the interest created, but also to the capa- 
city of the donee to take. It follows, therefore, that 
sections 99— ^1X)1 of the Succession Act are not applicable 
to Hindu Wills, and this wi^s accepted os settled law in a 


amondiuant, tl^agh it 

from *1 d|fiei*ent imint d view/ from 
that taken by ito propoeefe. Ver 
his part, bp would aeoner vepeal 
the oori^imadiiig aaotioim in the 
£tindu #iUa Ad, and vtlok t» ike 
mleia the tVipore Cteal, With, an 
enoeptibn in .fa^ur of boqueeta 
W, or oiUr oabofli ' 

^te 


in Bnsland should make the 
Oouneil chary of exteivAiiig the 
exlvtlnff powers of aetd^ramt in 
India.** 

ew alao the Prooeediiifis of 
Imperial Le((i«latiVe. Council* 
when the prorleiona of the ISUndu 
Wille Bill were ocmaidered (Pro- 
oedfini^ 'VToL pp. U, m). 

: » (i8«) JL tb 1A,« Oau, 1*. On 
japiiieal (1892), X X. IjL, 8 

m. ■ : . . 

, •(188$ 1. LfB., 8 Cak,87A v; 
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recent case.^ If it is permissible to search for the reason 
of this extraordinary state of things, it may perhaps be 
traced to the fact that, at the time the Hindu Wills Act 
was enacted, the Tagore Case had not yet been decided 
by thf. Priv}” Council, the extent of the legal powers of 
devise among Hindus was still a matter of the gravest 
doubt and dispute, and consequently the liCgislature was 
anxious to provide against the possibility of enacting, 
through oversight or ignorance, anj'thing which might 
prove repugnant to Hindu law.*^ 

1 purpose to conclude this lecture with a brief refer- Mahomodtin 
ence to the Mahomedan law on this subject. The matter 
is involved in some obscurity, as many of the most 
important works on Musuliiian jurisprudence still lie 
ei^ombed in their original Arabic, and, the cases which 
have come before our iril)unai3 for decision have been 
comparatively few and mostly connected with questions 
on the validity of endowments. An eminent Mahomedan 
jurif't, how'ever, who had access to all the original 
authorities, broadly states that the Mahomedan law dis- 
tinctly recognises perpetuities, and that, so long as coin- 
menceinent is made with a life, in being, it is not 
necessary, in the case of a settlement or devise, that the 
persons who take the remainder should be in existenc*e.* 

The saing learne<l author further maintains that the ori- 
ginal texts of the Mahomedan law unquestionably support 
the creation of perpetual family settlements under the veil 
of religious trusts. The Judicial Committee, however. 


' Bam Lai Sell v. Kanai Lai 
Sett (1886), I. L. R., 12 Cal., 663 
(669), whei*e Wilson, J., layii : ** It 
seems to be settled that by reason 
of the saving clause in the Hindu 
Wills Act, neither sec. KXl nor 
sec. 101 of the Succession Act, 
though embodied in the Hindu 
Wills Act, has any application to 
Hindu Wills ; and it wonld seem 
to follow that sec. 102 has none 
either.** See also Jairam v. 

M, LP 


Kuffurbai (1886), I. L. K., 0 Bom., 
491; Anamirao v. A, Bombay 
(1865), I. L. R., 20 Bom., 460. 

* See the caustic but by no 
means unjust criticism of Pod> 
tifox, J., in I. L. R,, 8 Cal., 

.m 

• 1 Amir Ali, Mah. Law, 634. 
See also p. 139, where the lawful 
ness of limited estates under the 
Shiah law is discussed. 


6 
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Deciflion of 
the Priyy 
Counoil. 


in a recent; case,' declined to accept this proposition on 
the ground that it is based upon an absolute and extra- 
vagant application of abstract precepts taken from the 
mouth of the Prophet. It is extremely doubtful, there- 
fore, how far oar Courts would support a disposition by a 
Mahomedan, m hich tended to create a perpetuity ; for 
you will remember that, although the technical details of 
the English system might not apply, yet it has been held 
that perpetuities, as they make property inalienable, are 
opposed to public policy, and, must be discouraged, unless 
they are for objects, which are in some way useful or 
beneficial to the community.*^ 


* Ahul Fata Mahomed lehak v. (1867), L. R., 2 P. C., 4 ; Yeap 
Bueeomoy Dhur Chotodhry (1891), Cheah Neo v. Ong Chong Neo 
L. R.. 22 I. A., 70. (1875), L. R., 6 P. C., 381. ^ 

‘ See Benaud v. Tourangean 




LECTURE IV. 


The Rtle against PRRPKTriTiRs — its Soopr and 
COROLLARIRS. 

In the pre.«ent lectare, we purpose to examine the Rnundation of 
scope and corollaries of the rule against perpetuities. ^ngliiitirw. 

The rule as settled in English law, may be stated 

yms : 

No interest subject to a condition precedent is good, 
unless the condition must be fulfilled, if at all, within 
twenty-one years after some life in being at the creation 
of the interest,’* 

or, as Sir George Jessel put it in a recent case, 

Property cannot be tied up longer than for a life in 
being and twenty-one years after. That is called the rule 
against Perpetuities.”^ 

The rule laid down in the Indian Succession Act is The Buocewion 
as follows ; 

“ 3^0 bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one 
or more persons living at the testator’s decease, and the 
minority of some person who shall bo in existence at the 


1 Inr§,RidUy{\m),\\ Ch. D., 
645(MeK48L. J. Ch., 663. 

The rale as applicable to exe- 
cutory devisee was thus stated by 
Creeswell, J., in Dunganmen v. 
SmUh (1846), 12 Cl. & F., 526 (563) : 
** An executory devise to be valid 
must be so framed that the estate 
devised mast vest, if at all, with- 
in a lilb or lives in being and 


twenty one years after.** Lord 
Kenyon stated it in similar terms 
with reference to personal pro- 
per^ in JMyt.AudUg (1787), 1 Cox., 
324 ; 1 R. R.,46 : ** The Umitations 
of personal estate are void, unless 
they n e cessa r ily vest, if at all, 
within a life or lives in being, 
and, twenty-one years, and nine 
or ten months alterwai^** 
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Vested 

interests* 


Vested 

remainder. 


Contingent 

remainder. 


expiration of that period, and to whom, if he attains full 
age, the thing bequeathed is to belong."'^ 

You will observe, in the first place, that the rule has 
DO application to vested interests ; when an interest has 
once vested, it cannot be bad for remoteness.* This Is not 
the place to enter upon an elaborate exposition of the 
inddents of vested and contingent estates, but the ^funda** 
mental point of distinction between the iwo, may be 
made clear without much di£Sculty. You will remember 
that by the law of England, a landowner may, at the same 
moment and by the same grant, limit or carve out of bis 
estate in the land, as many smaller estates to take effect 
in succession, as would make up the whole estate he has 
in the land. Thus, X who has an estate in fee, might 
grant his land to A for life, upon death to B and th? 
lieirs of his body, and upon failure of the heirs of 
body to C in fee. By this ultimate grant, X would of 
course exhaust the whole estate be had. A would then 
have an estate for life in possession, B an estate tail in 
remainder, 0 an estate in fee in remainder ; this 
“ remainder ” is not necessarily the whole remaining 
estate of the donor, but it is an estate subsequent to an 
estate in possession. If no remainder in fee hud been 
granted to C, a portion of the estate of X^ namely, an 
estate in fee less an esbite for life followed by ap estate 
tail, would not be disposed of by the grant, and X would, 
therefore, retain an estate in fee in reversion. Estates in 
remainder are of two kinds, vested and contingent. A 
vested remainder is one which the person to whom the 
estate is limited in remainder, is ready to take should the 
estate previous to his remainder determine at any moment. 
A contingent remainder is one which the person designate 
ed to take in remainder, is not ready to take, should the 
preceding estates determine any moment. Thus, if a grant 
is made to A for life, remainder in fee to a living person 
jB, a takes an estate in possession, and B a vested remain- 


ActXon865,Me. tOl, 


* ▼. Tumey (1889), 2 Ch., 739, 
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der in fee, for B h ready to enter on the estate at that 
very moment. But if the grant is to A for life, remainder 
in fee to the eldest son of J3, B being then unmarried, 
whether the remainder will ever take effect is contingent 
on M's having a son before A dies ;*ns soon as that son is Distinotifin 
born, however, his estate ceases to be contingent on his 
birth before the death of i4, and he becomes entitled to 
a vested remainder. The characteristic, therefore, which 
distinguishes a vested from a contingent remainder is 
its present capacity to take effect in possession if tV.* 

{irior estates are determined at once ; in oth<»r words, 
a remainder is vested if, so long ns it lusts, the only 
obstacle to the right of immediate possession by the 
remainder-man is the existence of the preceding estates, 

^lat is to say, a remainder is vested if it is subject to no 
condition prece<lent but the termination of the prece<ling 
estates. 

To apply these j)rinciples to a concrete case, suppose inustrationi*. 
the devise to be to A in fee, but if she dies unmarried, 
to B and the heirs of her body, and, on failure of them 
to C and the heirs of her body. Hero the interest 
of C, thougli executory at the death of the testator, would 
be turned into a vested remainder by the death of A 
unmarried ; that is to say, if it is to take effect at all, it 
will become vested within the time limited by the rule, 
and, is, therefore, not too remote.* But although an 


* »ee In re RoberU (1881). 
10 Ch. D., 520, (550)* where the 
principle in substantially laid 
down by Jessel, M. R. 

In order to ascertain where an 
interest is intended to vest, we 
may sometimes have to decide 
difficult questions of construction ; 
but once the meaning has been 
ascertained, there ought not to be 
any difficulty in the application of 
the rule. Thus in Lett v. BandaU 
(1855, 3 Sm. ft G., 83; 24 L. J. Cb., 
708) a testator by his will gave 
the residue of his estate to his 


children tor their lives, and dc> 
dared that if any daughter should 
die, leaving a husband, her share 
should be paid to him for bis 
life, and after his death should 
be divided in equal shares among 
the children of such daughter 
then living ; it was held that the 
interests of the children were not 
intended to vest at the death of 
the daughter, and, as the daughter 
might marry a person who was 
unborn at the testator's death, 
the gift to the children was void 
for remoteness. This case may 
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ilinftmtioiu. estate which, though now a contingent remainder or 
executory devise, is good if it becomes a vested interest 
within the period allowed by the rule, care must be taken 
that it does actually so vest, for the mere fact that it will 
vest during or at the end of a life-interest which is 4tself 
good, does not make it valid.' Similarly, under the 
English Law, there may be gifts for life to persons un- 
born in succession, provided their estates must vest within 
the required limits.* 


be distinguished, from OoodUr v, 
SohMon (1881, IS Gh. D., 441 ; 51 
L. J. Gh., 389), where the children 
were held entitled to vested in- 
terests without reference to their 
Surviving the period of distribu- 
tion. l%e caee of Cooke v. Bowler 
(1836, 2 Keen, 54 ; 6 L. J. Gh., 
260), has sometimes been eiTone- 
ouriy thought to be an authority 
for the position that a vested 
interest must be too remote if 
preceded by a life-estate to an 
unborn person ; there the testator 
gave a fund to his four brothers 
and sisters for life, with remainder 
to their children for life with bene- 
at of survivorship, and, on the 
death of the survivor, to be dis- 
tributed in acoordanoe with the 
Statute of Distributions; Xjord 
Langdale held the direction for 
distribution void for remoteness, 
and that would be so, for if the 
persons to take under the statute 
were not to be ascertained till the 
life-estates determined, the gift to 
them was contingent and remote ; 
on the other hand, if the interest 
is held to have vested at the death 
of the testator, the next of kin 
then alive wonld be entitled to 
take— and, they in fkot were the 
persons who did take. 

Again in AsAIsp v. AsAltp (1883, 
6 Sim., 398); the testator devised an 
estate to 4 lor liiPs, remaiiidior to 
all the children of 4 as tenants in 
oommon and not as Jetet-lenants 


for life and for want of such issue, 
remainder over ; Shadwell, V.G., 
held that cross-remainders for life 
to the children of A should be 
implied. The validity of this 
assumption has been doubted by 
Stuart, V. G., in Stuart v. Cocker^ 
(1869), L. R., 7 Bq., 366 (370), on the 
ground that such cross-remainders 
would be bad for remoteness, but 
it was apparently overlooked that 
the cross-remainders all vested on 
the death of A. The case is not 
similar if there is a gift to the 
children of A as tenants in com- 
mon for life, remainder to the 
survivor in fee, for in such a case 
the remainder is contingent until 
all the tenants but one are dead. 

* InreMerrittk^e 2Vtf4»(1866), L. 
R., 1 Eq., 551 (557), whegs Wood, 
V.G., said : The principle upon 
which the Gourt proceeds is to vest 
the estate as early as possible. 
The anxiety of this Gourt, at all 
times, has been to take care that 
the estate shall vest at as early a 
pbriod as possible ; and, therefore, 
the Court has said, when it finds 
certain life-estates interposed, that 
those life-estates are not to post- 
pone the vesting of interests 
under the limitations in fhvour of 
the persons who will take subject 
to those Ufe-interests.” 

* See Stuart v. Cockerell (1869), 
li. R., 7 Eq., 363, where Malins, 
V.C*, said: "Property may be given 
by will or seoured by settlement, 
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Prom what has been stated^ it follows that once a 
remainder is vested, that is, once it is ready to take effect 
whenever and however the pnrtionlar estate determines, 
it does not matter that the particular estate is determined 
by ^ contingency which may fall beyond a life or lives 
in being. Thus, suppose the devise to be to the unborn 
child of A until he dies or changes his name, and, then 
to B and liis heirs ; here B has a vested remainder as he 
will take the estate whether the child dies or changes his 
name, and, hence it is immaterial that Ihe contingent 
determination of the estate before the death of the ^hdd 
may take place beyond the limits prescribed by the rule.* 

Before you apply the principles we have been discussing, Indian 8ucc«m». 
to any case under the Indian Succession Act, you must 
not overlook the |>rovisions of sections 91b 100 and 101 of 
^hat Act, which have an important bearing on the subject. 

“99. Where a bequest is made to a person by a par- 
ticular description, and there is no 
person in existence at the testator^ 
death who answers the description ^ 
the bequest is void. 


Htviucst to a person 
by a particular rieHcrip- 
tioii. who is not in exist- 
ence at the testator's 
licatii. 


to an unborn person for life, or 
to several unborn persons suoes- 
sively for life, with remainders 
over, provided the vestingf of the 
remain^ra, or the ascertainment 
of those who are to take in re- 
mainder, he not postponed till 
after the death of such unborn 
person or persons." S 00 also 
Brud 0 n 0 U v. i»rooA;«( ISUl), 1 Bast., 
442; 7 Ves., 381 ; 6 R. R., 310, 
where Lord Kenyon, C. J., laid 
down that an unborn child may 
he made tenant in tail, hut not 
tenant for life, with a limitation 
to his children as purchasers. SRm 
also CaMl v, Palinsr, 1 01. and 
F.372. 

» in rs Rob^rU (1881), 19 Oh. 
D., 020. It makes no difference 
whether the provision for deter- 
mination of tto estate is ex preme d 
in the form of a condition or a 


limitation. Similarly, a remainder 
to a person ascertained and his 
heirs after a term for years, how- 
ever long the term, or whatever he 
the conditions to which the terra 
is subject is not too remote. Thus 
in Wood V. Drtw (1804), 33 Beav., 
610, where a testator had be- 
queathed live leasehold bouses, 
having about fifty-four years to 
run, to his daughter for life, with 
remainder to her children, and 
had further directed that after the 
expiration of any of the leases, 
his trustees should csonvey to his 
daughter and her children, one or 
more of his 8ve freehold houses 
of equal annual value to the ex- 
pirad leasehold, it was held by 
Bomilly, M. R., that the deviee was 
not invalid either for remoteness 
or uncertainty. 8§0 also tTore v. 
<7ors (1722), 2 P. Wms., 98. 
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Indian Sucees- Exception . — If property is bequeathed to a person de- 

Act, Mc. standing in a particular degree of kindred to a 

specified individual, but his possession of it is deferred 
until a time later than the death of the testator, by reason 
of a prior bequest, or otherwise ; and if a person answer- 
ing the description is alive at the death of the testator, or 
comes into existence between that event and such later 
time, the property shall, at such later time, go to that 
person, or if he be dead, to his representatives. 

IlluitrationB. 

(a ) A bequeaths 1,000 rupees to the eldest son of B, At the 
death of the testator B has no son. The bequest is void. 

(6.) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of C, At the death of the testator, Chad no son. 
Afterwards, during the life of B, a son is born to C. Upon 
death, the legacy goes to €f*s son. 

(o.) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of C. At the death of the testator, C had no 
son ; afterwards, during the life of B, a son, named 2), is born to 
C. D dies, then B dies. The legacy goes to the representative 
of D. 

(d,) A bequeaths his estate of Greenacre to B for life, and at 
bis decease to the eldest son of C. Up to the death of B, C has 
had no son. The bequest to C’s eldest son is void. 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to be paid 
to him after the death of B. At the death of the testator, C has 
no son, but a son is afterwards born to him during the life of B 
and is alive at B’s death. C’s son is entitled to the 1,000 rupees.” 


** 100 . Where a bequest is made to a person not in 


Bequest to a person 
not in existence at the 
testator's death, subject 
to a prior bequest. 


existence at the time of the testator’s 
death, subject to a prior bequest 
contained -in the will, the later be- 
quest shall be void, unless it com- 


prises the whole of the remaining interest of the testator 
in the thing bequeathed. 


lUuBtraiioM* 

(a.) Property is bequeathed to A for his life, and after his death 
to his eldest s<m for life, and after the death of the latter to his 
eldest son. At the time of ^e testator’s death, A has no sou. 
Here the bequest to A*s eldest son is a bequest to a person not 
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in existence at the testator’s death. It is nut a bequest of the Indian Sue* 
whole interest that remains to the testator. The bequest to A*8 
eldest son for his life is void. 

(A.) A fund is bequeathed to A for his life, and after his death 
to his daughters. A survives tlie testator. A has daughters some 
of wlAm were not in existence at the testator’s death. The 
bequest to daughters comprises the whole interest that remains 
to the testator in the thing bequeathed The bequest to A*8 
daughters is valid. 

(c.) A fund is bequeathed to A for his life, and after his death 
to his daughters, with a direction that if any of them marries* 
under the age of IB, her portion shall lie settled so that it . \y 
belong to herself for life, and may be divisible among her chihlren 
after her death. A has no daughters living at the time of the 
testator's death, but has daughters born afterwards, who survive 
him. Here the direction for a settlement has the effect, in the 
case of each daughter who marries under 18, of substituting for 
tife absolute bequest to her a bequest to her merely for her 
life, — that is to say, a bequest to a persin not in existence at the 
time of the testator’s death of something which is less than the 
whole interest that reiiiains to the testator in the thing bequeath- 
ed Tlie direction to settle the fund is void. 

( d .) A lieq Heaths a hiiiii of money to i ) for life, and directs 
that, upon the death of the fund shall be settled u|>oii his 
(laughters, so that the portion of each daughter may belong to 
herself for life, and may be divided among her children after her 
death. B has no daughter living at the time of the testator’s 
death. In this case the only liequest to the daughters of Bi» 
contained in the direction to settle the fund, and this direction 
aniou 11 ts^o a bequest, to persons not yet born, of a life-interest 
ill the fund, that is to s;iy, <»f something which is less than the 
whole interest that remains to the testator in the thing bequeath- 
ed. The direction to settle the fund upon the daughters of B is 
void.” 


“ 101 . No bequest i.s valid whereby the vesting of the 
thing i>equeaUied may be delayed 
*^peri>e*tuUy * beyond the lifetime of one or more 

persons living at the testator’s de- ' 
cease, and the minority of some jierson who shall be 
in existence at the expiration of that period, and to 
whom, if he attain.s full age, the thing bequeathed is 
to belong. 
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Indian Sue- 
oeaaion Act, 
see. 101. 


IlluatrationB, 

(a.) A fund is bequeathed to A for his life and after his 
death to B for his life ; and after death to such of the sons 
of ^ as shall first attain the age of 25. A and B survive the 
testator. Here the son of B^ who shall first attain the age of 25» 
may be a son born after the death of the testator ; such son may 
not attain 26 until more than 18 years have elapsed from the 
death of the longer liver of A and B f and the vesting of the 
fund may thus be delayed beyond the lifetime of A and B, and 
the minority of the sous of B. The bequest after Bb death is 
void. 

(5.) A fund is bequeathed to A for his life, and after his death 
to B for his life, and after Bb death to such of Bb sons as shall 
first attain the age of 25. B dies in the lifetime of the testator 
leaving one or more sons. In this case the sons of B are persons 
living at the time of the testator’s decease, and the time when 
either of them will attain 25 necessarily falls within his own life- 
time. The bequest is valid. * 

(c.) A fund is bequeathed to A for his life, and after his death 
to B for his life ; with a direction that, after B*b death, it shall 
be divided amongst such of Bs children as shall attain the age of 
18 ; but that if no child of B shall attain that age, the fund shall 
go to C, Here the time for the division of the fund must arrive 
at the latest at the expiration of 18 years from the death of 
a person living at the testator’s decease. All the bequests are 
valid. 

(df.) A fund is bequeathed to trustees for the benefit of the 
testator’s daughters, with a direction that if any of them marry 
under age, her share of the fund shall be settled so as to devolve 
after her death upon such of her children as shall attain the age 
of 18. Any daughter of the testator to whom the direction 
applies must be in existence at his decease, and any portion of 
the fund which may eventually be settled as directed must vest 
not later than 18 years from the death of the daughter whose 
share it was. All these provisionB.are valid. 

The next principle itk connection with the rule against 
perpetuities to which 1 ought to draw your attention is, that 
the qontingenoies must happen, if at all, within the limits 
laid down in the rule* ; it is not sufficient that the interest 
iRjmted may Test within that period ; unless it is created in 
suo'Eri^rms that it cifnnot vest after that period, it is not valid, 
and, subsequent ev^ts oahnot make it so ; in other words, it 
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is not enough that a contingent event may happen, or intortrt must 
even that it will probably happen within the prescribed the preeoribed 
limits ; if it can possibly happen beyond those limits, an **"**‘** 
interest conditioned on it, is too remote.^ Bni, ns pointed 
out b^ Mr. Raron Parke,* it is a mistake to suppose that 
the rule requires that the absolute interest given by the 
limitation should actually take effect within that 
period ; it is not difficult to conceive a case in which 
that would not necessarily happen, and yet the bequest 
may be good ; for example, a bequest to the first pers'vi 
who would climb up the cross of St. Paul’s within twenty- 
one years from the testator’s death, would certainly be 
good under the English law, though it was wholly 
uncertain whether it would ever take effect ; but a devise 
t<wthe first person, who should do so, without any limit of 
time, would be bad ; in the first case, the devise w^oiild 
necessarily take effect within the limit, if it took effetd 
at all ; in the secon<l it wouW not.* What the rule hu 1« 
really requires is, as was ex[)lainod by Lord Chief Justice 
Tindal,* firsts that the executory trust or limitation not 
only may, but necessarily must take effect, if it takes 
effect at all, witbin the prescribed period, and, »econdly^ 
that if at the time of its creation, the limitation is so fram- 
ed as not, ea necessitate^ to take effect within the prescribed 
)>eriod, ^at is, if the limitation is bad in its inception, it 
will not become valid by reason of the happening of subse- 
quent events w'hich bring the time of its actual vesting and 
taking effect within the fieriod prescribed by law. To take 
a well-known illustration, sup|)Ose the devise to be to a lllustmtion. 
bachelor, for life, remainder to his widow for life, remain- 
der to other persons to be then ascertained ; here, the 
remainder over on the death of the widow is bad, liecause 
A may marry a .woman who was not born at the testa- 
tor’s death, and it is immaterial that .4 is very old at 


' Dunnantwn v. Smith (1S45K 12 to thin, ms tbo olmervatlonM nf 

Cl. ft F., 516 ; Jm v. AudUy (17S7), f^rd Brougham at p. 695. 

1 Cox, 324, t R. R.. 46. • 12 Cl. ft F., 600. 

• 12 Cl. ft F., eoufwith reference ♦ 12 Cl. ft F., 613. 
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ibility 

woman 


anng. 


the testator’s death. ‘ Indeed, the rule is so stringently 
applied that the possibility of a woman being past child 
bearing, has been held to be not a possible event for the 
purpose of determining whether a gift is void for re- 
moteness or not ; thus, a devise to those of a wt>man’s 
children who reach the age of twenty-five, is bad, 
although at the death of the testator the woman is of 
such an age that it is certain that she can have no more 
children and the contingency must happen during the 
lives of persons in existence at the death of the testator.* 
The principle we have explained has been held applicable 
to Hindu Wills, as founded on reason and convenience, 


* Hodaon v. Ball (1845), 14 Sim., 
558 ; Lett v. Randall (18^), 3 Sm. 
A Gif., 83; 24 L. J. Ch., 708; 
Buchanan v. Harrison (1861), 1 J. 
& H., 66*2 ; In re Merrick^ a Truala 
(1866), L. R., 1 £q., 551 ; Ooodier 
V. Johnson (1881), 18 Gh. D., 441 ; 
51 L. J. Ch. 369. 

*• Jee V. Audley (1787), 1 Cox, 
324, 1 R. R., 46, per Sir lAoyd 
Kenyon^ M. R., and the observa- 
tioiis thereon by Lord Brougham 
ill Dungannon v. Smith (1845), 12 
Cl. & F., 516 (631) ; In re Saysf^s 
Trusts (1868), L. R., 6 Bq., 319, 
where Malins, V.C., held that 
evidence was not admissible to 
prove that a married woman was 
past the age of child bearing at 
the date of the will for the purpose 
of showing that children then 
living were meant, so as to validate 
the gift over which was otherwise 
void for remoteness. The later deci- 
sion of Malins, V.C., in Cooper v. 
Laroche (1881), 17 Ch. D., 368, 
where Re treated a future gift to 
the children of a woman sixty 
years old as a gift to persons in 
esse, cannot be supported and has 
not been followed. In re Dameon 
(1888), 39 Oh. D., 155. des also 
Srnm V. Smith (1870), L. B., 5 Gh. 


Ap., 342 ; In re Bevan^e Typst 
(1887), 34 Ch. D., 716. The class 
of cases just referred to must be 
distinguished from another class 
to be found in the books, of which 
Edwards v. Tuck (1856), 23 Beav., 
268, may be taken as the type. 
It sometimes happens that A has 
an absolute interest in personalty 
subject to the contingency of 
there being children of herself 
and some other person ; in such 
a case the Court does not ordinari- 
ly give the custody of the fund to 
A , but when by reason^of her age 
or of the age of the other person, 
there is no chance that there will 
ever be such children, the Court 
may order the fund to be paid to 
A on her giving security to turn 
it over to the children, if born. 
The question, of course, in such a 
case is not one of title but of 
custody and management. In 
addition to the earlier oases men- 
tioned in the note in 23 Beav., 
272, reference may be made to 
Dodd V. Wake (1852), 5 DcO. A 
Bm., 22S; In re Widow*s True 
(1871), L. R., 11 Bq., 408 ; /ft r 
Milner's Estate (1872), L. B., 14 
Bq., 215. 
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and not on any peculiarities of the strict En/j^Iish (\)mmou 
Law.' 

The next point to which it is desirable to draw your 
attention is that under the English law, the contingency 
may b© postponed for any number of lives, provided they 
are all in being when the contingent interest is created, 
and it is not necessary that these persons should have any 
interest in the estate. The provisions of tlie Indian 
statutes on the subject are quite clear, but the point was 
not settled in England without much earnest discussion 
In the celebrated case of Thellnsson v. Wiyodford} tiie 
testator directed that the income of his property should 
be accumulated during the lives of all of his sons, grand* 
sons, and their children who \vere alivi^ at his death, and 
th^t upon their death, the property with its aeciiinuhitions 
should be divided into three lots, each lot to go to the 
eldest male lineal des<!en(lant of one of his sons respect- 
ively. The House of Lords, in accordance with the 
unanimous opinion of the Judges, upbeM the validity of 
the devise ; Lord (.^lief Baron Macdonald, who delivered 
the opinion of the Judges, said: “The number of 
co-existing lives is a matter of no moment ; in fact, 
the life of the survivor of many persons named or 
described, is but the life of some one/' Heferring to the 
contention that the persons during whose lives the suspen- 
sion was to continue, shouhl be |a*rsons iimncdiuhdy 


• See SonUaminffy v. 

Jogeith Chundttr Dull (1877), I. L. 
R., 2 Cal., 262 (268), where Poiiti- 
fex, J., saicl ; In deciding qiieN* 
tioiia of remotonesH it in an invari- 
able principle of the Enaliab 
CoiirtH to pay re^^rd to poeHible 
and not to actual events ; and the 
fact that a gift wight include 
objects too remote or incapable 
of proAting directly by the testa- 
tor^s bounty, is held fatal to its 
validity.*' 8m also Bramamayi 
DaH ▼. JogMhehnndra Dutt (1871), 
BB.L, R.,400 (407), where Norman, 


C. .1., naid ; ** It is clear that the 
event on which this gift over is 
to take effect may bo very i eraoto. 
A son might be born to one of the 
testator's sons forty years after 
the death of the testator. The 
death of such a son’s son at the 
age of twenty years, might cH>ti- 
stitute the event. During all that 
time, it would be utterly iineertaiii 
who would be the person to take 
on the happening the event." 

•(1806). 4 Ves., 227 ; 11 Ves., 
112; 8 R. R, 104. 


Contingency 
iKistiMined 
tor nttml>«r 
of lives. 



Tkdluum V. 
Woodfwd. 


94 THE LAW OF PERPETUITIES • 

connected with or immediately leading to the person in 
whom the property was first to vest when the suspension 
should be at an end, His Lordship said : ‘*1 am unable to 
find any authority for considering this as a Bine qud non 
in the creation of a good executory trust. Whon the 
true reason for circiiinscribing the period during which 
alienation may be suspended, is adverted to, there seems 
to be no ground or principle that renders such an ingre- 
dient necessary. The principle is the avoiding of a 
public evil by placing property for too great a length of 
time out of commerce. The length of time will not be 
greater or less, whether the lives taken have any interest, 
vested or contingent, or have not ; nor, whether the lives 
are those of persons immediately connected with or imme- 
diately leading to that person, in whom the propert}^is 
to vest, terms to which it is difficult to annex any precise 
meaning. The policy of the law, which, I apprehend? 
looks merely to duration of time, can in no way be 
affected by those circumstances.’’ It is manifest that the 
rule laid down here, which is practically identical with 
the rule laid down in the Indian Siicoession Act, may, 
in the hands of erratic testators, give rise to great 
practical difficulty ; for instance, imagine a devise which 
postpones the vesting during the lives of all the persons 
now alive in India or in the whole world ; clearly, it 
would be impracticable to ascertain the period when the 
gift would vest. The point was vigorously pressed by 
counsel in the case just referred to, and, in answer it was 
said : When it is asserted that the rule permits the 

vesting to be postponed during as many lives as can 
be stated, it must be asserted with this qualification, 
namely, that they are not more than will admit of making 
out, by reasonable evidence, at what time the survivor 
ceases to exist. Property may be so limited as to make 
it unalienable during any number of lives, not exceeding 
that to which testimony can be applied to determine 
when the survivor, of them drops.”' Similarly, in the 

~ C., 11 VM.,l4ia 
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subsequent case of Cadell v, Palmer^^ the House oftww/T. 
Lords affirmed the validity of a limitation by way 
executory devise to take effect upon the death of the 
survivor of twenty-eight persons, who were living 
at thft death of the testator and of whom seven only 
were to take interests under the devise. The rule 
appears, therefore, to be too firmly established to be 
questioned, and, should any cases of practical difficulty 
occur, such cases will, no doubt, be put to the usual 
test whether they will or will not tend to a perpetuity 
by rendering it almost, if not quite impracticable, to 
as(*ertain the extinction of the lives described, and will 
be avoided or supported accordingly.* 

The next point which I would ask you to noto is 
that a child in the womb of its mother is, for the 
purposes of the rule, considere<l as in existence. What- 
ever may have been the law in early times, it is a rule 


• {1832) 1 Cl. & F., 372. 

* SS 0 also Pownail v. Oraham 
(1803), 33 Boav.. 242; 9 Jur. K. a, 
318, where a testator gave his estate 
in trust for his seven brothers for 
life, and, on the death of the 
survivor, to apply the income for 
the benefit of their children **88 
the law in such cases admits,” and 
** after the law admits of no 
further division,” to hold the fund 
in trust for the eldest son of A ; 
Lord Romilly, M.K., hold that the 
trust for the brother’s children 
came to an end twenty >one years 
after the death of the survivor of 
the brothers, and observed : ** The 
law would admit this trust for divi- 
sion amongst the children to go on 
as long as any person living at the 
moment of the testator’s death 
was in existence, and during 
twenty-one years after the life of 
the longest liver of any person 
then in existence. But it would 
be impossible to ascertain when 
Umt period would ooaee, and, if 
it were, all the ohikUea of his 


brother would probably Ixi then 
dead, and the gift over would fall 
of taking effect. 1 am of opinion, 
therefore, that it is impossible so 
to construe it, and that the period 
from which the twenty>one years 
must begin to bo calculated is the 
death of the last surviving brother. 
In no other way can offoct be given 
to this trust, for the testator might 
have directed it to endure so long 
as any of the children in a charity 
school should live and twonty*one 
years after, but unless he so ex- 
pressed it, it could not be maintain- 
ed, as it would bo impossible for the 
trustees to ascertain when the 
trust ceased. The general scope 
and object of the will Itself gives 
the explanation. No one contends 
that the trust is to go on until 
the death of everybody in existence 
at the teatator’s death, and both 
parties have referred to the will 
as being the guide from which the 
period from which the twenty-one 
years is to begin to run. Is to be 
ascertained, ** 
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fitatni of child generally adopted in mature systems of jurisprudence 
in womb. ^ child ill embryo is to be considered as born, when 

it will be for its benefit so to be considered. It is hardly 
necessary to remind you that the question is not free 
from metaphysical difficulties whatever view you^'may 
accept on the subject. 1 have already drawn your atten- 
tion to the favoured position which a child in embryo 
occupies under the Hindu law in respect of succession 
and partition. In the Roman law, also, existence was 
for certain purposes assumed to begin before bii*th.* 
Similarly, under the English law, as Sir W. Blackstone* 
puts it, an infant in ventre sa mere is supposed to be 
born for many purposes. It is capable of having a 
legacy, or a surrender of a copyhold estate made to 
it. It may have an estate assigned to it, and it cs 
enabled to have an estate limited to its use, and to take 
afterwards by such limitation, as if it were then actually 
born.” The Judicial Committee have held that a similar 


* Thus, although upon the 
authority of Ulpian (Dig., 25, 4, 
1, 1): **The fruit of the body 
before it is born is part of the 
mother or the womb,” and natural 
capacity for rights begins with the 
birth of men, that is, the com- 
plete separation of a living human 
being from the mother, Paul 
points out the ways in which the 
embryo in the mother’s womb is 
recognised by law : 

** Attention is bestowed upon 
that which is in the womb, just 
the same as if it had come to 
life, whenever a question arises as 
to the embryo’s own privileges, 
although in no way benefiting 
another before it is born.” Dig., 
1, 6, 7. 

**Oar speaking of him whose 
birth is antioipaM as tiiough he 
were in ei|;lsteiioe, is correct when 
the question is as to, his own 
right.” Dig., 50, 16, m 

'*The ancients fiaid Fe|;ani to 


the child in the womb in such 
way that they maintained all 
rights in its favour intact until 
the time of birth, as may be 
seen in the law of inheritance.” 
Dig., 5, 4, .3. 

Sm Markby, § 132; Holland, 
p. H3; Sohm. (Ledlie,), § 20; 
Savigny, System, §62; Mackeldy 
(Dropsie), § 669 ; Salkowski (Whit- 
field), § 32; Goudsmit (Gould), 
§ 21 ; Thibaut (Lindley). § 103, 
and a valuable note thereon in 
the Appendix by the learned 
translator. Reference may also 
be made to an article iii 26 Am. 
Law Rev., 1892, p. 50, where the 
reader will find a learned discus- 
sion on the question of the liability 
of a carrier of passengers for in- 
jury to unborn child, in connec- 
tion with a recent Irish case, 
Walktr V. G. iV. JZ. Company, 28 
L. R., Ir., 66. 

* 1 Com., 190. Sfs also Clarke 
V. Clarke (1785), 2 B. Bl., 380. 
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rule is npplicsible in this country.* But such a child, 
thouj2[h treatodNis born when it is for its benefit to be so 
considered, is not ordinarily regarded as born for tbe 
bene^ of third persons in cases of application of tbe 
doctrine to questions of remoteness under the English 
law, the princi|do, however, receives an extension in so 
fur as a cdiild in the womb is considered to be a life in 
being even for tbe benefit of strangers ; this, indeed, is a 
necessary consequence of the principle that the lives *1 
being (inchidiiig, as wo now see, a child in the Womb) 
upon the expiry of whicdi the interest may vest under 
■ tlie rule of Englisli law, need not in any way be con- 
nected with the ultimate taker of the estate. Wo have, 
tliereforo, in reality two rules, first, that every life is to 
be considered as beginning from the time of conception, 
and secondly, that a future interest, to begin when or 
before a person reaches twenty-one (under the English 
law) or eighteen (under the Indian Snecession Act)Ms not 


‘ In Tagore v. Tagore (1^72), 
L. U.. I. A., Slip. Vol. 47 (67), after 
pointirtf out that in the ca«o of 
|rift8 II III let* the Himlu law, there 
must he relinquishment by the 
donor in favour of the donee who 
is a sentient person, Mr. Justice 
Willes adl^s: "By a rule now 
generally adopted in jurisprudence, 
this class wouM include children 
in embryo, who afterwanls come 
into st paratc existence.*’ 

• Sue Savigiiy, System, §02 (fr. 
Rattigan, p. 9; tr. Guonoux, 11, 
p. 13). where he says ; "This fic- 
tion is universally restricted for 
the beiieht of the child, and no 
one else ought to be permitted to 
employ it for liis own purposes.” 

See also Voct. Com., Book I, Tit. 
V. § 5 (tr. Buchanan, p. 108), 
where it is pointed out that al- 
though those in the womb are 
considered as born, whenever it is 
for their advantage, this fiction of 
Jaw ceases, if the advantage be 
M, LP 


not to those in the womb, but to 
third persons. 

See further the jiidgiiioiit of 
Lord Chancellor \Vi*8tlmr.v in 
Hlaeson v, Dlaeton (1864), 2 l>eG> 
J. k a. 6Ci>; 34 L. J. Ch., 18, 
whoro it was said " that tho fic- 
tion or indtilgenco of tho law, 
which treats tho unborn child as 
actually born, applies only for tho 
purpose of enabling the unborn 
child to take a beiicHt which if 
born it would bo entitled to, and 
tliat it is limited to cases whore de 
contModie iptiue pariue guniritur** 

Lord Chancellor Mardwicke, 
however, in WalHe v. Hodecn 
(1740), 2 Atk., 117, w hile noticing 
that the Civil Law confined the 
rule to cases in which it was for 
tbe benefit of the child to be 
considered as bom, stated broadly 
the rule to be that such child 
was to be considered living to all 
intents and purposes. 

* Seeeec, 3 . 
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Two or three 
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too remote, if such person must be begotten, though not 
bom, within a life in being at the creation of the 
interest. You must not forget, however, ttiat allowance 
is made for gestation only in cases in which gestation 
actually eifists, that is to say, you cannot, unlike? the 
period of twenty-one years, count the number of months 
equal to the ordinary or longest period of gestation, as a 
term in gross.^ 

I ought to point out to you that cases are conceiv- 
able in which two or even three periods of gestation may 
have to be allowed. For instance, assume the devise to 
be to the children of the testator for life, upon their death 
to their children, but should such children all die minors, 
then to A and his heirs. . The bequest in favour of A is 
good under the English law, though the testator may 
leave a posthumous child, and such child again may 
leave a posthumous child ; and, the period of gestation 
is allowed, in each instance, for the benefit of a stranger.'** 
In some oases, a third period of gestation may have to 
be taken into account, but although the question was 
raised in Smith v. Farr^ which came before Lord Abinger, 
C.B., in 1839, it was left undecided.^ Assume the devise 
to be to the children of the testator for their lives, with 
direction for accumulation upon their death till the youngest 
grandchild reaches twenty-one, and then to be divided 
among the grandchildren then living and the issue then 


* Ciuiell V. Palnur (1832), 1 Cl. 
& P., 372 (421). 

* Tlio case of Long v. Blackall 

(1797), 7 T. K., 100, is usually 
referred tu as authority for the 
position that two periods of 
il^tation may be allowed. No 
question of a double period of 
gestation, however, ai* 08 e in that 
case, and what was actually decid- 
-ed was that the period of contin> 
gency may h^gin with the life of 
a person in the womb. S$e 2 
Hargiave Jorid. Ai^., 10^; m also 
TMliisson V. (1805), U 


Ves., 112 (143) ; 8 R. R., 104 (114). 
where Lord Chief Baron Mac- 
donald said : ** What shouhl 

prevent the period of gestation 
being allowed both at the com- 
mencement and termination of 
the suspension, if it should be 
called for? In the singular event 
of both periods being required, 
they should be allowed, as there 
can be no tendency to a per- 
petuity.” 

•3 Y. A 0., 328 ; 8 L. J. Ex. £q., 
46. 
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living of any deceased grandchild. Now, it is quite 
conceivable that one of the children of the testator, ^1, may 
be posthumous, and such child may die leaving his son A, 
and another son V ventre sa met*e ; again, A' may die 
leaving his wife enciente^ at such time that the posthu- 
mous son of A" may be born after Y reaches twenty *one. 

Here we have clearly five periods, covering a life in being, 
ai period of twenty-one years and three |>eriods of gestation, 
namely, we have (I) the period between the death of the 
tcstiitor and the birth of (2) the life of A, (3) the perin ; 
between the death of A and the birth of Y^ (4) period till 
F attains twenty-one, (/>) period between the date when 
attains twenty-one and the posthumous son of A" is born. 

There does not seem to be any reason why the bequest 
to Uie issue of the deceased grandchild should fail.' 

It is im|»ossible you could have faile<l to notice the Di^finrtion 
most striking point of difference between the English and 
Indian rules on the subject, namely, that whereas under 
the English law the additional period allowed after lives 
in being is a bu’in of twenty-one years in gross without 
reference to the infancy of any person, under the Indian 
statutes, the term is the jieriod of minority of the person 
to whom, if lie attains full age, the thing bequeatlied is 
to belong. It is not necessary for mo to deal with this 
matter at any very great length here, as I have already 
pointed out to you in the secoiifl lecture that the decision 
of the House of Lords in Cadell v. Palmer^^ which settled 
the law in England, was based not so much upon principle. 


» Lewis in hin work on Per- 
pctiiities (p. 7'JG) took tliis view, but 
in lii^ supplement (p. 22) Uoubtcfl 
the correotnoss of this conclusion, 
on tlic i^roiinU that, so far ns the 
j^ranclchildrcn w’crc concerned, the 
})eriod of gestation of the great- 
grandchildren was a term in gross, 
and, so far as the great-grand - 
childi*en were concerned, the 
period of gestation of the graml- 
children was a term in gross. But, 
4 t 8 Prof. Gray acutely points out. 


this seems iiiimaterial, the periorl 
of gestation, though allowed only 
when it aetiially exists, is allowed 
oven for the benefit of fiorsoiis 
other than the child in the womb 
(Gray, 157). Contrast the provi 
sions of the Indian Succession Act 
under which the additional |ierio<l 
allowed after lives in treing is not 
only dependent on minority, hut 
is allowed only for the henefit of 
the infant who takes. 

• 1 Cl. & K., 372. 
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as upon the earlier decisions on the subject. Indeed, LordF 
Brougham himself who delivered the opinion in Cadell w 
P almer^ in the House of Lords, subsequently pointed out 
in more than one case^ that the decision in that case 
sanctioned an extension of the rule against perpetuities 
which was illogical and could not be justified on principle.® 

which^time^a™ principle to which I desire to draw your 

lowed by rule attention is that the period from which the time allowed 
by the rule begins to run, is calculated, when the 
limitations are created by deed from its date, and when 
by will from the death of the testator. Indeeil, it is 
surprising that anybody could ever have supposed that the 
question of remoteness was to be determined with reference 
to the state of things at the date of the will and not at the 
death of the testator. I need hardly point out that the tjvo 
views may lead to very different results ; for example, take 
the devise to bo to those children of .<4, a living person who 
attains the age of twentj^-five. If the testator dies before 
the bequest is bad for remoteness, as A may have a child 
born after the death of the testator ; on the other hand, 
if A dies before the testator, and the [)eriod is takeiv 
to run from the death of the testator, the bequest is 
good, as it must take effect if at all, during the lives 
of the children of A^ none of whom can be non- 
existent at the death of the testator.® The rule, as 1 have 

• Thus ill To fl«mache V. Cov 0 nlri^ which had crept in by de^rrec?*. 

(1834). 2 Cl. & P.. 611 (624). Lord Sea pp. 41, 76, ante. 

Brougham said with reference to • The English rule, however, 
the principle laid down in Cadell appears to have been adopted in 
V. Pa/mtfr, that it was ** a principle America. See Stimson, American 
undoubtedly repugnant to the .Statute Law, Vol. I, p. 179. 
original grounds of the rule, but • It must not be forgotten that 
adopted in conformity with under the English law, although 
decisions of an old date and with property is limited so as not to 
the general understanding and vest until after the expiration of 
practice of the profession.’* See twenty-one years, it will not. be 
also Phippe v. Aekere (1842), 9 Cl. void on account of remoteness, if 
A F., 583 (593); Dunffannon v. the limitation be to persons living 
Smiih (1846), 12 01. & F., 546(629) ; at the testator's death, for the 
and Col# V. <8(9i0#fl (1818),2H.Ii.C., vesting will be within the period 
186 (233), where it is said that of a life in being. See'LaeAlan v.. 
extension was due to a mbta&o BeynMe (1852), 9 Hare, 796. 



IX BRITISH INDIA. 


101 


■^tuted it, is now well-settled and amply supported bv 
authority.^ 

I have already pointed out to yon that an interest is interest need 
not bad for remoteness, if it begins within the limits within limits 
laid down in the rule ; it is hardly necessary to point out *'“**^* 
that it need not also terminate within the same limits. 

There are, however, dicta of two eminent Judges and 
an express decision in which the contrary opinion was 
iiuiintiiined.^ This, however, can no longer be regarded 
as good law, and it must be taken to bo settled under tl.v 
English law that an estate can bo limited to an unborn 
person for life, whether there be a gift over or not, and 8ir 
George Jessel, M. !(., upon a review of all the authorities 
on the subject, said in a recent case:* “It never was 

* AW for iiiHtatice SowlamineA Deav., KJO, 276 ; Monyptnny v. 

Diissm V. Jogt^h CUtnuUr Datt Ihriug (18.12), 2 DeU. M. & (;J. 

^1877), I. L. K., 2 Cal., 262 (268), 115. Sm also ifarrU v, Dariif 

where Pontifex, J., ftaid : “The (1814), 1 OoU., 416; Jmirew v. 

•<iue9tioii (of renioteitestf) ih to bo (1H45), 1 Coll., 690 ; In rtf 

fsoimidcred according to the state Iiff« (1852), 1(1 Harts 112 ; v. 
of circijni«tance« at the i»ci iod of (1866),2 Kq., 341 ; 35 Beav., 

the testator**) death, and not mere- 631. 

ly according to the state of cir- • Bullcr, J., in JtebinHon v. 
ctimutancc)) at the date of the UaniraHth (178d), 2 T. K., 241 ; 

will.*' Dungannon v. Stnilh (1816), 8ir John Leach, V C., in Deerhumt 

12 Cl. & F., 54G (574); CaUlin v. St. (1820), 5 Ma«l., 232; 

V. Broirn (18.13), 11 Hare, 372 (.182) ; IJage§ v. JingeM (1828), 4 Kumh., 

VaiuUirplanIc v. A'Dif/ ( 1813), 3 Hare, 31 1. 

1 ; Hate v. Haiti (1876), 3 Ch. I)., * Hampton v. Hohnan (1877), 5 

•ei3, whore JohhoI, M. H., NayN : Cli. D.,183. See also WUliama v. 

''The doctrine on the subject is Teale. 6 Hare, 239; 1 Jarman, 

4>erfoctly well settled. A will 243. Cf. CaUlin v. Brown (1853), 

takes effect at the death of tho H Haro, 372 (375); Goooh v. Hooch 
testator, and any gift made by it (1851), 14 Beav., r>65 ; A’ratif v. 

is void for remoteness if it does Walker (1876), 3 Ch. D., 211; 

not nescssarily take effect within Jtoberte (1881), 19 Ch. D., 

21 years from the termination of 520. 

any life then in being." 8ee It is obvious that as an estate 

Jn re Daweon (1884), 39 Ch. D., 155 ; for life is good If it begins within 
TregonweU v. Sydenham (1814-15), the requir^ limits ; so a term for 
3 Dow., 101 (215) ;/860l#oii V. /55s|- years beginning within those 
jon(18IO), 108im.,515;F<f{i/Xriiirrv. limits is likewise valid. For 
/ktitisf(1843),3Hare210; WUiiante instance, a devise for a term for 
V. Teale (1847), 6 Hare, 251 ; Peard twenty-five years to bogin on tho 
V. KekewUsh (1852), 15 Beav., 173 ; death of a person living at the 
JSauiharn v. WoUaeton (1852), 16 death of tlm testator is gootl. 
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law that the remainder must vest in interest at the 
same time. You might always give a life interest to an 
unborn person being a child of a person in being, and, 
it did not matter what the gift over was after the death 
of such unborn child ; it did not affect his interest.” 
It seems to me that the statement that a life interest in 
favour of in unborn person is bad as tending to a perpe- 
tuity, is based on a confusion of ideas ; it is one thing to 
say that property cannot be made inalienable, and a quite 
different thing to say that future interests cannot be 
created to vest beyond the limits fixed by the rule against 
perpetuities, and a bequest may be perfectly good 
according to one principle and bad according to the other ; 
to be operative, however, it must satisfy both the rules, 
which, though distinct, jointly operate to prevent the tying 
up of estates. I need add only that when there is a good 
absolute gift and the settlor or testator goes on in an 
additional clause to modify the gift, and by modifying it 
makes it in part too remote, the modification is entirely 
rejected, and the original gift stands. This, however, we 
shall discuss in detail later on. 

A question of some nicety has been raised in England 
whether any limitation of a present life estate or of a 
present term of not more than twenty-one years, can be 
void for remoteness ; the same question, of course, may 
be raised in this country, at any rate, in respect of the 
validit}' of the limitation of a life estate. The answer 
seems obvious that such a limitation cannot be bad, though 
there may in some cases be an apparent breach of the 
rule against perpetuities. .Consider, for instance, the 
devise to be of an estate for the life of A, to such of 
the children of X as attain twenty-two, and if none of 
them reach twenty-two, to V and his heirs ; here the devise 
to y must take effect, if at all, within the lifetime of A, 
and should, therefore, be regarded as valid. The only 


although followed by 'a limitation (Joodinff (1856)^ 21 Beav., 478 ; 4 
had for remoteness. See Jftad v. DeG. M. A G., 510. 
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direct authority upon the point I am aware of, is the case 
of Low V. Barrow,' where the testator, being seised of an v, Bwnvw 
estate for three lives, devised it to his daughter for life, 
remainder to her issue male, and remainder to L. Lord 
(ybaj^cellor Talbot, in holding the bequest to L gooil, 
observed ; “ Here can be no danger of a |>erpetuity ; for all 
these estates will determine on the expiration of the three 
lives. So, if instead of three, there had been twenty 
lives, all spending at the same time, all the candles lighted 
up at once, it would have been good, for in effect, it is on\ 
for one life, namely, that which shall ha}>pen to I the 
survivor."’ Similarly in Harris v. Z)u where a question /Airm v, 
arose as to the remoteness of a bequest of leaseholds, 
Vice-O’hancellor Sluidwell, in deciding against the validity 
jof the gift, e\'[)ressly proceeded upon the assumption that 
the Icaseliolds had more than twentj-'-ono years to run and 
were not for lives. In other w'ords, if the bequest is of a 
leasehold for twenty years to the first son of yl, a baidielor, 
who may attain twenty-five, when wo hold that the 
limitation is good, wo practically give the same effect 
to it as if the [»roviso wer^ added “ in case such son of A 
shall attain twenty-five within twenty years from the date 
of the limitation.” ^ It cannot be said, however, that such 
a proviso can always be implied, for it has been said that 
tlie question is rather one of expression than of intention,* 

You will see, therefore, that the matter is not always fr<je 
from doubt and difficulty, w'hich may, in some instances, 
be increased by the fact that the lease may he renewable. 

Consider, for instance, the case of a lease which coiifititis 
a covenant for perpetual renewal by the le.s.sor ; the 
validity of such a covenant, if the entire control thereof 
be in the Iiands of persons who have vested interests 

• (1734). 3 P. Wran., 262. Cf. TCh. Ap., 364, no tiiKKeviion was 

Love V, Wtfndhant (1670). 2 Ch. made that the rule as to remote- 
R.. 14 ; King v. Cotton (1732), 2 <50ul<l in any way affect the 

P. Wms., 674 at 676. 

• (1844), 1 Coll., 416 ; 9 Jur., ^ Sir Oeorae JesHol, M. R., 

O. S., 269. in Harford (1870), 12 Ch. 

• This possibly explains why in D., 091 
Memp V. a. E. R. Co. (1872), L. R., 
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iRenewal of 
Joatos. 


Nature of 
contingency. 


under the lease, is beyond question.^ But if the right of 
renewal is not within the control of those who have vested 
interests under the lease, and if the interest of the person 
who has the absolute control, may not vest within the 
limits prescribed by the rule against perpetuities, it seems 
to be clearr that the limitation to such person is had.^ 
Hence, if the devise be of a life-estate or of a term of 
years with a covenant for perpetual renewal, to A for 
life, on his death to his (unborn) children and their heirs, 
but if all such children die under twenty-five, to C and 
his heirs, the devise to C is bad.^ 

You may perhaps be surprised that I have not yet 
directed your attention to a topic which occupies a 
prominent position in some treatises on the law of perpe- 
tuities, 1 mean the question of the nature of the contin- 
gency on which a future interest may be conditioned.* Of, 
coarse, such contingencies are infinite in number and 
character ; but there is one which has occasioned a good 
deal of controversy, namely, when the contingency is 
failure of issue. It has been disputed, sometimes very 
warmly, whether, when a bequest is made contingent upon 
the failure of A^s issue, an indefinite failure of A^s issue 
or a failure at A^s death is intended. You will see that 
the question of construction may be of the greatest 


■ See ffare v. Burgas (1857), 4 K. 
& J., 45 ; 27 L. J. Ch., 86 ; Melhr 
V. Stanley (1864), 2 DeG. J. k S., 
182. 

* In Lot^lon and S, W* J7. Co. v. 
Gomrn (1882), 20 Oh. D., 562 (579), 
there is an observation by Sir 
George Jessel, M. R., that the 
rule recognising the validity of a 
covenant to renew a lease at the 
end of forty or fifty years, as also 
of a covenant to grant a renewed 
lease containing a similar cove- 
nant for I'enewal, is an exception 
the rule against perpetuities. 
Blit this seems hardly necessary, 
for, as pointed out by the Master 
of the Boils Mmself in ilfoors v. 
amOk (1875), 1 Olu 0., 4Cr (432), 


the covenant for renewal createsan 
equitable estate from the time of 
its execution, and is part of the 
lessee’s present interest. The 
right which the present possessor 
of land has to continue or to drop 
his possession, is not a right sub- 
ject to a condition pi^ecedcnt. 
See also Challis’ Real Property 
(1892), p. 176. Cf. Ramaaami v. 
Chinnan (1901), 1. L. R., 24 Mod., 
449 (469). 

*Sobeid by Lord Justices Knight 
Bruce and Turner in Hope v. 
Corpn. of €Houee$t 0 r (1855), 7 DeG. 
M. G., 616 ; 25 L. J. Ch., 145. 

♦ The oases will be found col- 
lected and disousaed in Lewis on 
Perpetuities, pp. 174-107, auppl. 
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practical importance, as the bequest may sometimes be 
bad for remoteness if it is intended that the gift over shall 
lake effect \rhenever A's issue becomes extinct, even in 
the remotest generation, whereas, the becjuest may be 
good if the gift over is intended to take effect only if A 
has xi& children living at his death. The eases upon the 
point are numerous, and not always easy to reconcile ; 
1 do not intend, however, to deal with the matter here, 
tor, in the first place, 1 see no reason >vhy technical and 
often highly artificial rules of construction adopted in the 
English Courts should be imported into tliis country 
and, secondly, even if the rules were ajiplicable, the 
proper place to discuss them would be a treatise on 
the construction of wills. Such a discussion would be 
wholly out of place in a work on j»er|)etMities, for there 
can he no doubt how the Rule against Perpetuities applies 
to bequests either on definite or on indefinite failure of 
issue.* 


pp. 68-96 ; Mai*fld<3n on Perpetui- 
ties, pp. 182-205 ; Hawkins on 
Wills, Cliap. 17 ; Jarman on Wills, 
<];hap. 41 ; Tlicobald on Wills, 
CYiap. 42 ; Underhill on Interpre- 
tation of Wills and Scttlemcnt>s, 
p. 167. Tudor, L. C,, Real Pro- 
perty, Forth V. Chapman (1719) ; 
■and notes thereon, pp. 371— .%1. 
Cf. Indian Succession Act, sec. 
Ill, must, (h ) : “ A legacy is lie- 
queathed to A, and in caset of his 
death without children, to B, If 
A survives the testator or dies in 
Ills lifetime leaving a child, the 
legacy to B docs not take effec't.*’ 
•Sec Nar€n€lra Bath Sircar v, ATn- 
WMiboBiui DaH (1896), L. R., 23 I. 
A.. 18 ; Bamjewan Lnt v« JMUroer 
<1897), I. L. R., 24 Cal., 406; 
Monohur v, Kattiswar (1897), 3 
C. W. N., 478. Ill Soorjotnon *0 
VoMW V. Domibundhoo Mutiirk 
<1857) (6 Moore I. A., 520), 

which was decided before the 
Indian Siiccewion Act was passed, 


Mich a bcqui'st was held to mean 
that if A hIioiiIiI die, wh*.Uher 
before or after the death of the 
testator, without leaving a child, 
the gift over woiihi Uike elfecrt, and 
tho legacy vest in B; this siH^ms 
to accord with the Rnglish eases ; 
sec FUtranig v. FilvuirUg (1852), 
15 Beav., 363; Alien v, Ftirlhiny 
(1816), 2 Jarman, iriS!6 ; 2 Marl., ,310. 
Sett also Phillips and Trevelyan 
on Hindu Wills, pp. 7S, 30G. 

• See an instructive article in 8 
Jurist, Part II, pp, 261,273, where 
it is pointed out that an estate for 
years with a fierpcttial c;ovciiaiit 
for renewal is, so far os questions 
of remoteness are c;oncerned, sub- 
stantially a fee. and as such It is 
regarderl. 

• In the case of Bareudra Bath 
Sirkar v. A'atnal Baeini Ihtei (1806), 
23 I. A. 18 (26) ; 1. L. R., 23 Cal., 
563, the Judicial Committee 
observed To search and sift 
the cases on wills which cunilier 


Failure of 
issue. 



106 


THU LAW OF PBftPUTHlTIBS 


Effect of fail- 
ure of prior 
limitation 
upon subse- 
quent limita- 
tion. 


1 have now explained to you the scope of the Rale 
against Perpetuities, and the principles which regulate 
its application. I purpose to conclude this lecture with 
a discussion of the important question how a subsequent 
limitation is affected by the failure of a prior limitation 
which is tainted with the vice of remoteness. The law 


on the subject is thus laid down in sec. 103 of the Indian 
Succession Act : » 


“ When a bequest is void by reason of any of the rules 
contained in the three last preceding sections,^ any 
bequest contained in the same will, and intended to take 
effect after or upon failure of such prior bequest, is 
also void.’" 


There are two illustrations added to this section : 

“ (a) A fund is bequeathed to A for his life, and 
after his death to such of his sons as shall first 
attain the age of twenty- five, for his life, and 
after the decease of such son to B. A and B 
survive the testator. The bequest to B is in- 
tended to take effect after the bequest to such 
of the sons of A as shall first attain the age of 
twenty-five, which bequest is void under sec. 
101. The bequest to B is void. 

(Jf) A fund is bequeathed to A for his life, and, 
after his death, to such of his sons as shall first 
attain the age of twenty-five, and, if no son of 
A shall attain that age, to B. A and B survive 
the testator. The bequest to B is intended to 
take effect upon failure of the bequest to such 


our English Law Beports, in 
onler to understand and interpret 
wills of people, speaking a different 
tongue, trained in different habits 
of thought, and brought up under 
different conditions of life, seems 
absurd. In the aubordlnate 
Courts of India, suoh'a practice, 
if permitted, would enoourafo 


litigation and lead to idle and 
endless arguments.*’ 

* Of these, sec. 101 contains the 
Buie against Perpetuity. This 
section, so far as it goes, expresses 
the law applicable to all wills of 
Hindus ; see Afkifidrao ▼. Admini^-> 
trator- Qentnrol (1895), I. L. B., 20 
Bom., 450. 
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of A^s sons as shall first attain the age of 
twenty-five, which bequest is void under sec. 
101. The bequest to B is void.”* 

The principles laid down here appear to bo substanti- 
ally In accord with English law by which, as a general 
rule, limitations following upon limitations void for 
perpetuity are themselves void, whether within the 
line of perpetuity or not. Thus, in one of the early 
cases on the subject,- there was a disposition to the 
first son of -I, who should be bred a clergyman, *1 . * 
should be in holy orders ; and, if A slumld have no 
such son, then over ; and, there was no son. As the 
son could not take holy orders till the age of twenty-four, 
the limitation as it stood was too remote ; but, it was 
argued, not without reason, that the limitation over 
embraced two events, namely, there being no son, and 
that, l)(‘ing a son, he did not take holy orders, and 
that the first was good. Tin; (’ourt, however, held 
that they coiihl not divide the contingeiiey, that the devise 
to the son was void by reason of the nneertainty of the 
time when he wouhl take holy orders, and that the devise 
over was also void as “ tliere was no instance in which a 
limitation after a prior devise, which was void from the 
contingency being too remote, had been let in to tak(^ 


* Tliisi illustration appearM to 
be iKised on tliu case of Jn re. 
T/tafr/ter'n Truefe *2(3 Heav., 

S65,MhereSirJohii Koiiiilly, M.Il., 
obi^crved: “The ^liMtinotions on 
this subject are M*ell cleHned, al- 
tlioujvli they may not be in every 
case HiiHccptible of a n»a*1y appli- 
cation to the particular words of 
a will. On the one hand, it is 
clearly settled, that if there be 
two alternative limitations, one 
branch of which is too remote, 
and the other of which is capable 
of takings effect, the Court will 
disregard the invalid limitation, 
and give effect to that which is 
legal. Longhead v. /*AW7Wr(1770), 


•J Sir W. in., TU-I, is nil iiistant’o 
of this «iistiiiction which rests on 
sound and set tied rules of coiiNtriio 
tion. On the other hand, if the 
liiiiitations iiro idteiior to or 
ex|>ectant upon limitations which 
are too remote, they are void also, 
although made to a |H*rsen in 
existence at the date of the will. 
The cases of Ihard v. Wenleutt 
(IStO), 5 Barn. & Aid., MOl ; and 
Manypenny v. Vering (lHr>2), 2 De 
O. M. A U., 145, aro instances of 
the second class of cases.** 

• Froetor v, BUhop of Bath and 
Welle (17f4), 2 H. Bl.. aW { 3 B. R., 
417. 


Li nutations 
ox|HHdant 
upon void 
limitations. 


nu'Un' V. 

o/’ tilth. 
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effect, but the contrary was expressly deoiJed in the 
House of Lords in the case of The Earl of Chntham v. 
TothilV^^ The next case which you may usefully con- 
Wegt^ sider is Beard v. Westcott^ which engaged the attention 
of the Court of Common Pleas, the Court of icing’s 
Bench and the Court of Chancery successively, and 
which has been much criticized and explained. In 
that case, successive life estates were given by the 
testator to a grandson and his unborn issue, which 
were clearly void beyond the first son ; then followed 
the disposition : “ And in case there shall be no 

issue male of the grandson, nor issue of such issue male 
at the time of his death, or in case there shall be such 
issue male at that time, and they shall all die before they 
shall respectively attain their respective ages of twenty- 
one years, without lawful issue male, the estiite to go 
over.’* The Judges of the Court of Common Pleas, to 
whom the case was sent, were of opinion that the gifts 
after the gift to the unborn son of the grandson were void, 
but that if the event mentioned happened, the event being 
within the legal limits, the gift over would take effect. 
The case was subsequently sent to the (^ourt of King’s 
Bench, where the Judges held that the gift over was void, 
not because it was not within the line of perpetuity, but 
upon the express ground that the limitations over were 
never intended to take effect unless the previous })ersons 
would, if they had been living, have been capable of 
enjoying the estate, and that the testator did not intend 
that the estate should wait for persons to take on a given 
event, where the person to take, was actually in existence, 
but could not take. This view was subsequentlj* affirmed 
by Lord Chancellor Eldon. This important decision 


* (1771), 7 Brown P. C., 453. See R. B., 157, whioli, liowover, is too 
Oambridg* v. JHous (1302), 8 Ves., imperfectly reported to jastify 
m ; 6 R. U., 109, where the tamo any certain inference, 
principle it laid 4owa by Sir W. •(1810-1822) 6 Barn. & Aid., 
<Rratit, M.B. SMaltoSomitrvllfe V. 807 ; 5 Taunt., 393: Turn, k 
Uthbridg4 (1795), 6 T. B., 2liS ; 8 Bust., 23 ; 24 B. B., 853. 
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\i’as discusAcd and explained by Lord 8t. Jjeonard^^ 
in MoiUf penny v. Derhiy^ where the rule was laid down 
to be that whore there is a gift over, which is void 
far perpetuity, and, a subsequent independent clause on 
the gift over, which is within the lino of perpetuity, you 
cannot take under the independent clause, unless you can 
shew that it will accord and dovetail in with the previous 
limitations.”* This you must take along with the primary 
rule that where a devise is void for remoteness, all 
limihitions dependent or expectant on such remr!»> 
device are not aceelerate<l hut fall with it,^ the reason 
for which is stated in a recent case to ho “that tlu» 
persons entitled under the subsequent limitation are not 
intended to take unless and until the prior limitation is 

* The case of Heard v. WeHroU if b tlioH without issuo then to (1 

had been argued by him when at fo,. i|fo, Hujiposo iho testator had 
the bar. in support of the view iKsen told, “your boqiicst to //is 
which ultimately prcvnilol. ImkI ; but if in fact A and H Imtli 

• (ISTri) 2 I)e<*. M. O., 182; die before C7 without issuo. would 

22 L. J. Ch., 313. In this case you like C to take? There is nr» 

Lord St. Lc<»nards says that j^gal objection to bis doinff so. 
the Court of Kiny’s lleiich hold Hhould you wish it,** whnt rmsoii 
the gift over in Beard v. WeMteott, there to suppose that the testa 
void, “ not because it was not tor would liave answered it in the 
within the line of perpetuity. negative? It is not as if O' would 
but expressly on the ground 1 step into Z/’s place and take what 
have adverted to, namely, that the tosiutor meant B to have?, for 

that liinitation over was never c is to have notldng tin til B has 

intended by the tc.stator to take died without issue. The iutoniioti 
effect, unless tho persons whom arbitrarily attributed to the 
he intended to take under tho testator is perhaps directly tho 
previous limitation would, if they opposite of tho probable intention 
bad been alive, have been capable (Cmy, p. Itfi). 

of cnj4>ying the estate, and that * See also Taylor v. Frobiehtr 

lie did not intend that the estate (1H52), 5 l>eU. k Hni., 191. 

shoulil wait for piM'sons to take in ^ See Robineou v. iiardcaelh 

a given event, where the person to (1788), 2 T. 11., 241 ; 1 It K., 467, 

take was aet'.ally in existence but where Btillor, J.. sftys : “ If a sub- 
could not take : ai>d Lord Eldon sequent limitation depended upon 
affirmcsl that decision.'* Professor a prior estate which was void, iho 
Oiay observes upon this passage subsequent one must fall together 
thac tho imputation of such an with it. If indeed the subsequent 
intent to a titstator seems unwar- limitation was not dependent upon 
ranted. Taking the bequest to bo the other, it might then take 
personalty bequeathed to A and place notwithstanding the first 
if A dies without issue to B, and was bad.** 
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exhausted, and as the prior limitation, which is void for 
remoteness can never come into operation, much less be 
exhausted, it is impossible to give effect to the intention 
of the settlor in favour of the beneficiaries under the 
subsequent limitation/’^ • 

From what 1 have said, you will have seen that 
where property is given over on an event involving 
several contingencies, although the gift over cannot be 
split up into as many gifts over as there are possible events, 
with a view to sustain the gift over whenever the actual 
event falls within the limits of the rule against perpetui- 
ties, yet if the testator has himself separated the gift so as 
to make it take effect on the happening of any one of several 
alternative events, and the event which actually happens is 
not too remote, the gift over is good. In other words, when 
the gift over is to arise on an alternative event, one branch 
of which is within, and the other is not within the 
prescribed limits, the Court will disregard the invalid 
limitation and give effect to that which is legal. To take 
one illustration, in Longhead v. Phelps,^ a trust of a term 
to arise on a contingency, that A and B should die without 
leaving issue male, or that such issue male should die 
without issue, was held to be too remote in one event, 
and good in the other event ; but, as the latter event 
actually happened, the trust was declared valid without 
reference to the other contingency. Whether, however, 
a particular limitation is divisible or not, has been held 
to be a question of expression, and the principle of the 
rule was thus explained by Sir George Jessel, M.R., in 
a recent case ® : 


* In re Abbott; Peacock v, Frigout 
<1892), 1893, 1 Oh., per Sterling, 
J. See also WiUiameon v. FarweU 
(1887), 35 Oh. D., 128. 

• (1770) 2 Sir W. Bl., 704. See 
Iloring v, Howard (1849), 16 Sim., 
395 ; 18 L. J. Gh., 105, whera the 
bequest was to the testator’s eldest 
grandson for life, with r«$niatnder 
to his children who shonld attain 


twenty-five, but if he should die 
without children living at his 
death,then to the other grandsons ; 
the eldest grandson died without 
issue, and the gift over was held 
valid. 

• MUee V. Harford (1S79). 12 Ch, 
D., 601. See In re Harcey ; Peek 
V. Savory (1888), 39 Ch. D., 289, 
where the gift over Mras construed. 
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you have an expression giving over an estate t. 
-on one event, and that event will inclinle another event 
which itself would be within the limit of the rule against 
perpetuities, you cannot split the expression so as to say 
if the <;^vent occurs which is within the limits the estate 
shall go over, although, if that event does not occur, 
the gift over is void for remoteness. In other words, 
you are bound to take the expression as you find it, 
and, if giving the proper interpretation (o that expres- 
sion, the event may transgress the limit, then the gift 
over is void. Wliat I have said is hardly intelligiVie 
without an illustration. On a gift to A for life with a 
gift over in case he shall have no son who shall attain 
the age of twenty-five years, the gift over is void for 
•remoteness. On a gift to A for life with a gift over 
if he shall have no son who shall take priest's orders in 
the Church of England, the gift over is void for remote- 
ness ; but a gift superadded *or if ho shall have no son * 
is valid, and takes effect if he has no son ; yet both 
these events are included in the other event, because a 
man who has no son certainly never has a son who attains 
twenty-five or takes priest’s orders in the Church of 
England, still fhe ulUumative event will take effect 
because that is the expression. The testator, in addi- 
tion to bis expression of a gift over, has also expressed 
another gift over on another event although included 
in the first event ; but the same judges who have held 
that the second gift over will take effect where it is 
expressed, have held that it will not take effect if it is 
not expressed, thaf; is, if it is really a gift over on 


not tui a liift in the alternative on 
the happeninfr of cither of two dis- 
tinct events, but as a Hinj^lc f^ift 
over on one event involvini; two 
things, and it was held that the 
Court could not sojiarate the gift 
which had not been separated by 
the devisor. If tho testator has 
separated the gift so os to make it 
-take effect on the happening of 


cither of two events, the validity 
of the liinitivtion over will depend 
upon the event ; sue cyomp 0 v. 
/farrow (1799), 4 Vcs.,681; teaJfw 
V. JtofunMon (IH17), 2 Mer., ; 
Cambridge v. Houg (1802), 8 Ves., 
12 ; MitUer v. WraUh (1842), 13 
8im., 52 ; Cambru/ge v. Moug (1898), 
25 Ileav., 409. 
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limi- the death before attaining twenty-five or taking priest’s 
orders, although, of course, it must include the case 
of there being no son. That is what they mean by 
splitting ; they will not split the expression by dividing 
the two events, but when they find two expressioifs they 
give effect to both of them as if you had struck the 
other out of the will. That shows it is really a question 
of words and not an ascertainment of a general intent, 
because there is no doubt that the man who says that the 
estate is to go over if A has no son who attains twenty'- 
five, means it to go over if he has no son at all ; it is, as 
I said before, because he has not expressed the events 
separately, and for no other reason. That is my view of 
the authorities. This is a question of authorities.” 

In spite of this lucid exposition of the law, you will 
find, however, that it is by no means easy to reconcih^ 
the cases on the point, in some of which the limitations 
have boon held to be indivisible, while in others the 
Courts have managed to discover a sufficient expression 
of intention that the limitation should take effect in the 
alternative.* The difficulty has been further increased by 
the fact that in some cases, where the testator hud not 
himself separated the gift, the Courts have held that if 
the gift can be separated so as to take effect in one event 
as a contingent remainder, and in another as an execu- 
tory devise, and the event on which the remainder is 
limited occurs, the gift is valid. The whole subject, 
however, was examined afresh in a recent case* by 


* Contrast, for instance, BuH»y 
V. Evelyn (1848), 16 Sim., 290, with 

wmianie v. Lewie (1850), 6 H. L. 
G.,1013; 28 L. J. Ch., 505; and 
see Dungannon v. Smith (18M), 12 
CL & F., 516(623), where Lord 
Chancellor Lyndhurst said that he 
would not lend himself **to the 
process of altering the frame of a 
will and the phraseology of a will, 
for the purpose of framing ae it 
were a new will, in order to |Hit a 
oonstruotion upon it to obviate 


the difficulties arising out of the 
■ law against perpetuities.” 

* In re Bence, Smith v. Bence 
(1891), 3 Ch., 242. The docisiou 
in Evers v. Chaltie was explain- 
ed as having proceeded on the 
application of the well-known 
principle thata limitation shall, if 
and, s^en, and so far as possible, 
be construed as a remainder rather 
than as an executory devise, to 
dispositions so expressed as to 
sever the remainders fix>m the 
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Lord Justice Fry, who held that there was no anthority in 
support of the broad proposition that the terms of a gift 
over can be split up into as many separate gifts over as 
there are possible events, and that whenever the actual 
event fi^ls within the limits of perpetuit}*, the gift over 
is good and whenever it falls beyond the limit, it is 
bad.» 

The rule, as 1 have explained it with regard to the 
eftect of a prior remote limitation upon subsequent limi- 
tations, was applied by the Judicial Committee to a well- 
known case from India, which arose before the provisions 
of the Indian Succession Act had been made appli- 


executory devisw. The correct- 
iieHH of the decision in WaUon v. 
Yonna (1883), 28 Gh. D., 406, 
where the aitt had been analysed 
into two distinct alternative gifts, 
was doiibte<l« 

' 8eo £v 0 rM v. Chaliis (1850), 7 
H. L. C., 531 ; 29 L. J. Q, B., 121, 
where it was held that though 
a gift over may, as to one alterna- 
tive, operate as an executory 
devise, it will not necessarily do 
so as to another, and if the second 
is that wht(}h in fact occurs, the 
gift may be treated as a good con- 
tingent remainder ; the invalidity 
of one alternative does not neces- 
sarily defeat the other, the 
same case, in its earlier stages, 
in 18 Q. B.. 224; 20 L. J. Q. 
B., 113; 21 L. J. Q. B., 227. 
This case is sometimes erroneous- 
ly relied upon as authority for 
the position, that when a gift over 
is to take effect, not only on 
children failing to reach a remote 
date, but also on each cbUdren 
never being bom, the latter is 
good though the former is not, 
although both are included in one 
expression. What was really 
decided in the case, was that when 
a gift over would, apart from the 
rale against perpetuities, take 
effect under oertain drcttfnstanoes 

B, LP 


as a remainder and under other 
circumstances as an executory 
devise, and in case it took effect as 
a remainder, w*ould not be obnox- 
ious to the rule, then if in fhct, it 
does take effect os a remainder, it v, 
will be good, although, if it had VhattU. 
taken effect as an executory devise 
it might have done so at a remote 
period. Wbei*c, therefore, the pro- 
perfy in question is personalty 
or an equitable interest in realty 
or where theiw is no preceding 
estate at all, so that the gift over 
cannot be a remainder and is an 
exociitory devise, in either event the 
principle of JTrsrir v, ChaitU does 
not apply. 8ee Watton v, IfTi^on 
(1900), 1901, 1 Ch., 482, where 
t«ord Alverstone, C. J„ observed : 

The decision in i^rsr# v. Challis 
rests on the substantial distinction 
between a contingent remainder 
and an executory devise. In the 
case of a contingent remainder, 
one has, at the date when the 
gift should take effect in pos- 
session, to ascertain the fhets and Wat$oH 
then decide whether the gift takes v. 
effect or not ; wfaerens in the ease 
of an executory devise, one has, 
at the death of the testator, to 
aeoertain from the will, whom the 
class includes, and if the class so 
determined indndes objects who 
8 
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Tagore cable to Hiodus by the Hindu Wills Act. In Tagore v. 

Tagore. Togore^ you will remember the testator attempted to create 
estates in tail male, descendible according to the law of 
primogeniture, in each of three lines successively ; these 
were held void by the Privy Council on the gronnd that 
no man can be allowed to create a new form of estate or 


may not be ascertained within the 
limit of time allowed by the law 
n^ainst perpetuities, then the 
devise fails.*’ Bigby, L. J. , agreed 
that the decision in Event v. ChaXlis 
depended upon the essential, not 
the accidental difference between 
a contingent remainder and an 
executory devise. The learned 
Judges accordingly overruled the 
contention, that the gift under 
consideration could be split into 
as many separate gifts as there 
were possible events, so that when- 
ever the actual event fell within 
the limits of perpetuity, the gift 
over would be good and whenever 
it fell beyond the limit, the gift 
would be bad. 

* (1872) L. R.. I. A., Sup. Vol., 
47. The scheme of the will was 
shortly as follows 

(1) To J for life. (2) To his oldest 
son born during the testator’s 
lifetime for life. (3) In strict 
settlement upon the first and other 
sons of such eldest sou successively 
in tail male. (4) Similar limita- 
tions for life and in tail male upon 
the other sons of J, bom in the 
testator’s life time, and their sons 
successively. (6) Limitations in 
tail male upon the sons of J, bom 
after the testator’s death. (6) Af- 
ter the ’’failure or determination” 
of the uses and estates herein- 
before limited, to 8 for Ufe. (7) 
Like limitations for the sons of 8 
and thell* sons as for the sons of 
J. (8) Like limitations in fovour 
of the sons of L and'their sons in 
tail male, as forthe sons of J. 


The only persons in existence at 
the death of the testator were J, 
8. P, a son of 8. and C a 
grandson of L, The attempt to 
create estates in tail male failed, 
as such estates are unknown and 
repugnant to Hindu law ; the 
limitations in clauses 2, 3, 4, 5 also 
failed as the donees were not in 
existence at the death of the tes- 
tator and took nothing under the 
Hindu law. The question, there- 
fore, arose whether upon the ter- 
mination of the life estate in 
clause 1, the bequest in clause 6 to 
8. who was competent to take as a 
donee, could immediately take 
effect. This was answered in the 
negative by the Privy Council. 

See also Soudaminey v. Jogeah 
Chunder (1877), I. L. B., 2 Cal. 
262; Javerbai v. Kalibai (1890), 
1. L. R., 15 Bom., 326, (1891), 1. L., 
R„ 16 Bom., 497, in which latter 
case, a devise over in default of 
male issue was treated as an 
alternative gift, and consequently 
valid. Cf. Eaikiahori Dati v. 
Dehendra Nath Sarkar (1887), I. 
L. B., 15 Cal., 409; 15 I. A. 37, 
where the Judicial Committee 
held that thei'e were two intentions 
wholly separable, the second not 
depending upon the first, and that 
it was possible to give effect to the 
first intention without entering 
into the question, whether the 
second intention was one, to which 
the law could or could not allow 
effect. See also Okhoymoney Daai 
V. Niimoney MuUiek (1887), I. L. 
B., 15 CaL, 282, wheie Wilson, J., 
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filter the line of sucoessioa allowed by law. The qaestion, 7'tc.vor« 
therefore, arose whether the interests which wore attempted j^utfore. 
to be created sabse<|aeiit to the first valid estate, also 
failed by reason of the avoidance and rejection of the 
previous estates with which they were linked, and upon 
the failure or determination of which they were to arise. 

The Judicial Committee held that when the testator made 
-the subsequent limitations expectant upon the failure or 
determination of the prior limitations, ho could not be 
taken to mean failure or determination in law,” ns thor 
was nothing to show that he ever suspected that his will 
might be void in law, but that he rather contemplated the 
case of the “ failure or determination in fact ” of an 
estate which he considered sufficient in law. The limita- 
tions over, which in the scheme of the will wore thus 
held intended to follow the creation oi‘ the prior estates, 
consequently fell therewith, Mr. Justice Willos observing 
that “ the true mode of construing a will is to consider 
it as expressing in all its parts, whether consistent with 
law or not, the intention of the testator, and to dotermiiio 
upon a reading of the whole will, whether, assuming tlie 
limitations therein mentioned to take effect, an interest 
claimed under it was intended tinder the circumstances, 
to be conferred.” 

It may not be superflaous to point out that if a future 
interest in any instrument is avoided by reason of the rule 
against perpetuities, the prior interests are in no way 
affected, but operate as they would have done if the suli- 
sequent limitations had been entirely omitted. To take an 
illustration, when the bequest is to for life, remainder to 
bis children and their heirs, but if the children all die tinder 
twenty-five, then to B, the gift to B is void, and the 

relying upon the cane of Jon 4 $ v. my Ikumte v. KiHjthna 

W$Heomb (1711), 1 Eq. Ou Ab., (18SS), I. L. U., 16 Cal.. 388 ; 16 
held, that it wan the duty of 1. A., S29; Ormn^Ur ChuntUr v. 
the Court to find out what the real Traybtkhonaih (1862), I. 1/. R., 20 
intention of the testator was, and Cid., 873 ; 21 1« A., 36 ; Tantkmwar 
gave effect to the bequest as an Jtoy v. Heufi Sekhar^Bwar (1883), 
alternative gift. Of. KrUAo Mama- L L. R , 9 Cal., 962 ; 10 1. A«, 51. 
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p^ valid children of A take an absolute interest.^ But if a prior valid 
vnaifected. estate is not affected by the failure of a subsequent estate 
'which is void for remoteness, neither can it be benefited 
thereby. In other words, the interest which fails does not 
enlarge the prior estate, but lapses for the benefitt of the 
person to whom property which has been invalidly devised 
or bequeathed goes ; or, as Lord Chancellor Eldon put 
it in a well-known case,* wherever land or any interest 
in land, which would descend to the heir-at-law, is devised 
for purposes which the law will not permit to take effect, 
the heir at law shall have the benefit of the interest so 
de'vised as undisposed of, and he takes it not by force of 
the intent, but by the rule of law. You will see, therefore,, 
that when an intermediate estate fails by operation of law^ 
the next devisee cannot claim to occupy the position he^ 
would have done had there been no intermediate devise, 
inasmuch as the contingency upon which alone the 
testator intended him to take has not happened, nor can 
the prior devisee claim it us he, in his character as devisee 
can only take what is expressly given him by the will. 
You must not, however, forget that cases may arise where 
it is clearly expressed or necessarily implied that a gift 
over, upon failure, shall go, not to the heir but to another 
devisee, and, in such a case, it must go as the testator 
intended it to go ; thus, where land is devised to A , 
charged with a legacy to i?, provided B attain the age 
of twenty-one, the devise is absolute as to unless £ 
attain the age of twenty-one ; if, therefore, the gift to 
B does not take effect, the heir-at-law does not come in 
because the w^'hole is absolutely given to the devisee 

* It is hardly necessary to if the first estate in the order of 
support such an obvious propost- suooession is not void for ro> 
tion by an elaborate array of an- moteness, if it is a good estate^ 
thorities, and it is enough to refer it would not be affected by the 
to the ease of Dungannon r, Smith fact of the suocessive estates 
(1940), Iff OL F«, 516 (024), being void on that aeooiint.” 
where Lord Chancellor lyadiiorst * Tr 0 g<mw«U v. ^snham (1815),. 

said:— •'! do not the SDow. 194, 15 R. R., 40. 

principle can be dispiffM that 
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AJ The principles 1 have explained were substantially Prior valid 
applied by the Privy Council in Tagore v. Tagor^ where 
it was held that the first life estate was not enlarjced into 
an absolute estate of inheritance by reason of the failure 
of the ^bsequent estates in tail male, but. that upon the 
expiration of the life estate^ the interest undisposed of 
belonged to the heir-at-law.* 


* P€r Lprd Chancellor Eldon, 
3 Dow.. 210. 15 H. R.. 48. Of. 
Walton V. Walton (1900), 1901, 1 
Ch., 482, where it was hold that 
whero there is an abaoluto ^ift fol- 
lowed by a settlemont of iho sub- 
ject of the gift, but the trusts of 
that settlement for some reason, 
wholly or partially fail, thei*e ia, ho 
far as they fail, no intestacy, but 
an interest in the nature of a re- 
version to the peraon who is the 
object of the previouh absoliite 
gift. Ooiitnuit this case with 
ZatMurt V. Titmsy (1849), 1 Mac. 
A Cv., «V»1, where thei'O was no 
absolute gift, hut only a gift con- 
stituted by tlie fh^scription of the 
mode of enjoyment, and Rinff v. 
Hardwick (1840), 2 IJeav., 352, 
which moy l>e taken to ho an exam- 
ple of the class of cases in which 
there has been an absolute gift. 


* L. K., 1. A., 8up. Vol., 47, at 
66, 76. 

* This was held to bo so,altlioii h 
the heir-at-law had been exprttssly 
excluded from all benefit under 
the will ; for, as Willes, J., put it 
(p. 79), the heir-at-law cannot be 
excluded from his general right of 
inheritance without a valid devise 
to soino other person. Of. Tror- 
ffonweii V. Sydenham Dow., 194, 
15 R. R., 48), whero Lonl llecles- 
dalc said : ** The question always 
is, whei*e a purpose pointed out by 
the UMtator fails, whether the in- 
terest is expressly or by iieoessary 
implbxitioii given to some devisee ; 
if not, the heir must take.** And 
Lord Chancellor Eldon said : 
•• Wlicther it was ititomlofi for him 
or not, significMl nothing, as hedhl 
not take by for<?o of the intent, 
but by the rule of law.** 
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LE(rruuE V. 

On the Interests affeoted by the Rule 
AGAINST Perpetuities. 

In the present lecture, I purpose to examine and 
illustrate the nature of the interests subject to the Rule 
against Perpetuities. I have already explained to you 
that wherever a right or interest is presently vested in A 
and his heirs, although the right may not be exercised 
until the happening of some contingency which may not 
take effect within the period defined in the Rule against 
Perpetuities, such right or interest is not obnoxious to 
that rule. You will also remember that the ground for this^ 
important distinction lies in the fact that the rule is aimed 
at preventing the creation of future interests upon remote 
contingencies, and that its effect in removing the suspension 
of the power of dealing with property, is a mere incident ; 
in other words, when there is a present right of that sort, 
although its exercise may be dependent upon a future 
contingency, the right is vested in an ascertained person, 
and such person, concurring with the person who is subject 
to the right, can make a perfectly good title to the pro- 
perty. From this it follows at once that easements, profits 
d prendre^ ojid other rights Qver the lands of others, which 
are compendiously included by Roman jurists under 
jus in alieno solo, are not future but present interests, 
and consequently the Rule against Perpetuities has no 
application to them.^ Besides, as 1 have already pointed 

* The obserration of Sir George easementB*’ can hardly be called 
JeM^, It* that *' an exception strictly accurate. {London and 
to the rule against remoteness S. W, JB. Co. ▼. Comm [1882], 20' 
has been thoroughly establisbed Gh. D., 562, 683). 

In many eases at law, as I'egards 
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out, the rule against remoteness only requires that future 
interests should not be created so as to take effect beyond 
certain defined limits ; it does not further require that an 
interest validly created should terminate within the same 
limit^; hence, a provision that an easement shall deter- 
mine on a specified contingency, is not invalidated by 
the remoteness of that contingency. Ordinarily, a future 
limitation is affected by the rule against remoteness, 
not because it marks the termination of the interest in 
possession at a remote period, but because it marks tb^ 
initiation of the subsequent interest ; in other words, the 
operation necessarily involves a transfer of possession ; 
this, of course, is impossible in the case of an easement, 
as the termination of one easement does not mean the 
creation of another, it simply means its total extinction. 
1 ought to add that the observations 1 have made are 
equally applicable to what are called equitable easements. 
If an owner of land binds himself by contract to limit 
his use of that land in a particular inaiitK^r for llie benefit 
of other land belonging to himself or to third persons, 
he is regarded in equity as imposing a trust on his land ; 
the restriction so imposed creates an equity between the 
original parties, binding all who come into possession 
derivatively with notice of it, and, may, therefore, be 
enforced a'gainst their successors in title, save in the case 
of a purchaser for value without notice.* A right, so 
created, and sometimes called an equitable easement, is, of 
course, a present interest, and not subject to the Rule 
against Perpetuities^ and, v.veii if such a right includes 
a right to enter upon the servient tenement and abate 
any structures which may be raised to the injury of the 

» Tutic V. Moxhay (1HI8), *2 Phil, oiijoytnent of property on tho 
774, 18 L. J., Ch., 83; KsatMv. ground of ito ruppONed tencletiey 
Lyon (1869) L. K., 4 Cb. Ap. 218 ; to a porffetuity.*' 8^ aluo Jfao> 
38 L. J. Ch., 3S7. UmU v. ChUiUr* (1889), 43 Ch. 

* See Exp. Ralph (1845), DeOex, D., 265, where it wan held that a 
219, where lord Justice Knight restrictive covenant on contract 
Bruce observed, ** there seems not being a limitation of property, 
•ome difficulty in understanding is not obnoxious to the Rule 
the objection to such a modiRed against Perpetoitiee. 
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equitable easement, its nature is not altered ; the title to 
the property is in no way affected ; simply because the 
owner of the dominant tenement is entitled to do what 
the law would undoubtedly do for him, that does not 
make his right subject to the Rule against Perpetuities. 

We shall next consider whether rights of entry for 
condition broken are subject to the Rule against Per- 
petuities. There can be no reasonable doubt that such 
rights are both within the letter and the spirit of the 
rule. It had, indeed, been suggested at one time, in 
England, that such rights should be excluded from the 
operation of the rule, on the ground that they are common- 
law interests, and can be released at any moment. The 
first of these reasons is manifestly bad, as the rule was 
created and gradually shaped by the Courts to effect a 
general end of public policy, to restrain future interests 
dependent upon the most distant contingencies, and there 
is nothing in its history or policy to suggest the inference 
that all future interests, whether common law, equitable 
or statutory, do not fall within it. The second reason 
suggested is equally bad, for as I shall presently show, 
future interests may be too remote evem if they can 
be alienated or released. We may take it, therefore, that 
such rights are not exempt from the operation of the rule 
in England, and, in this country wherever the ’provisions 
of the statutes are applicable, there is really not much 
room for doubt. 

It is hardly necessary here to examine in detail the 
nature and incidents of a right of entry .for condition 
broken ; it is enough to say that such a right is in the 
nature of a future interest which arises from a convey- 
ance being on condition, implied or express. Thus, in 
England, all estates were conveyed on the implied condition 
that the tenant should not deny the tenure. Express 
conditions also, may, sometimes be attached to a grant ; 
for instance, an estate may be granted to ii, his heirs 
and assigns on condits that he and . they should take 
and continne to and arms of M ' On 
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breach of a valid ooadition, the grantor has a right to 
enter, but such right of entry, it seems, both hero 
and ill England, is inalienable ^ ; advantage of a 
condition can consequently be taken only by the grantor 
and h|j$ heirs, and the right does not exist for the personal 
benefit of one who has no concern with the land. You 
must not presume, however, that a grantor is entitled to 
impose upon the interest created any and every condition 
he chooses ; his privileges, in this respect, are extremely 
limited ; he cannot impose a condition repugnant to 
quality of the estate ; for example, he cannot impose 
upon property in the hands of an absolute owner, a 
condition which takes away the whole power of alienation 
substantially.* But it is not necessary for us to discuss 
now what conditions may be validly imposed by a gran- 
tor ; all that we have to examine is, if the condition upon 
breach of wliich the right of entry is reserveil, whether 
otherwise good or bad, is confined within legal limits. 

The ])rinoiple I have explained is well illustrated by 
some of the cases in the books. Thus, in hi re Madeay? 
there was a devise to the iirother of the testator with the 
condition annexed that he >vas never to sell out of the 
family ; Sir George Jessel, M.R., held that the condition 
was good, and remarked : “ First of all it is to be observ- 
ed that the condition^ good or bad, is confined within 
legal limits ; it is applicable merely to the devisee 
himself, and, therefore, is not void on any ground of 
remoteness. It. is not, strictly speaking, limited as to 


* “ A mere of re-entry 

for breach of a cbudition subsC' 
quent, cannot be transforreU to 
anyone except the owner of the 
property affected thereby.*’ Act 
IV of 1882, eec. 6, cl. {b ) ; cf. 44 A 
45 Viet, c. 41, sec. 10, cl. (1). 

* 8$9 the Transfer of Property 
Act, flees. 10, ll,and 12, which iiimli' 
date conditions which are in abso- 
lute restraint of alienation, or are 
repugnant to the interest created, 
or make the interest determinable 


on the insolvency of the grantee, or 
upon attempted alienation by him. 
Of. Co. Lit., 223 rf. Touch8toue,120. 
Shau} V. Font (18771, 7 Ch. D., 000 
(074), where Fry, J., said : ** Any 
executory devise to take effect on 
an alienation or on an attempt 
at alienation, is void, because the 
right of alienation is incident to 
every estate in fee-simple as to 
every other estate." 

• (1875) L. a, 20 Eq., 180. 
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time, except in this way, that it is limited to the life of 
the first tenant in tail (fee simple?); of course, if un- 
limited as to time, it would be void for remoteness.’' 
Z>t{9MiT.i7(xxr. Again in Dunn v. Flood^^ which was an action by a 
vendor for specific performance, the land was subjeqjb to a 
condition that if it was used for certain trades, the grantor 
might enter upon the premises and receive the rents, till 
the trades were discontinued, and for three months 
longer. Mr. Justice North, referring to a passage from 
Lewis on Perpetuities * and another from Sanders on Uses 
and Trusts,^ held the covenant void for remoteness and 
observed : “ The right to re-enter may come into opera- 

tion at any time whatever, so that there is no limit of 
time fixed daring which it is to apply, no limit to prevent 
its being a claim in perpetuity. The question is whether 
that is a power to which any efiect can be given. The 
interest to arise under this pow'er of re-entry is execu- 
tory, and will not vest until after the expiration of, 
or necessarily within, the period fixed and prescribed 
by law for the creation of future estates and interests, 
and is not destructible by the persons for the time being 
entitled to the property subject to the future limitation ; 
it is too remote, therefore, and cannot be put into force.” 
though there is thus ample authority for the pro- 
fSlure^to pay position that a right of entry for breach of condition 
may sometimes be obnoxious to the Rule against Perpe- 


> (1883) 25 Ch. D., 629 ; (1885) 
28 Ch. D., 586. 

• “ A perpetuity is a future 
limitation, whether executory or 
by way of remainder, and of either 
real or personal property, which is 
not to vest until after the expira- 
tion of, or will not necessarily 
vest within, the period fixed and 
prescribed by law for the creation 
of future estates and intei*est8, 
and which is not destructible by 
the persons for the time being 
entitled to the property subject to 
the future limitation, exoei^ with 


the concurrence of the individual 
interested under that limitation.** 
Lewis, p. 161. 

' * A perpetuity may be dehned 
to be a future limitation, restrain- 
ing the owner of tho estate from- 
aliening the fee-simple of the 
property discharged of suoh future’ 
use or estate before the event is 
determined, or the period is arrived 
when such future use or estate is 
to arise. If that event or period 
be within the bounds prescribed 
by law, it is not a perpetuity.*’ 
1 Sanders, 204. 
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tnitiesy it is necessary to observe here that donbts have 
been expressed whether the principle is applicable to a 
right of entry reserved for non->payment of rent.' In 
the case of leases for years, however long the term 
or whatever the conditions to which the term is subject, 
the reversion is vested in an ascertained person and his 
heirs, and, can, therefore, never be remote ; the right of 
re-entry may, in such a case, be properly regarded ns one 
of the incidents of the reversion, and is, consequently, 
not subject to the operation of the rule. Similiirlv, a 
right to enter and hold possession till the arrears rent 
are discharged, is analogous to the right of distraint® and 
is more a matter of remedy than an interest subject to 
the rule against remoteness. But if property is trans- 
ferred absolutely and in ])erpetaitv, subject only to <he 
])ayment of rent, and no reversion is reserved in the 
grantor, it is difficult to see why a covenant which en- 
titles the grantor, upon non-payment of rent, to enter 
and be in of his old estate, may not be tainted with the 
vice of remoteness, sfiecially when you remember that in 
modern times such covenants have been construed in equity 
to authorise the grantor to hold only till the jirrears are 
satisfied.® 

We have next to consider whether covenants other llulo ilouM nut 
than covenants reserving a right to re-(Miter upon breai'h ol’ 
condition, come within the pale of the HnlcMigainst Perpe- 
tuities. Now, it may be laid dow'ii broadly that the rule 
aftects rights of pro[)erty only, and does not touch 
contracts which do not create rights of property. It is 
immaterial whether the covenant runs or does not run 
with the land, or whether it can or c^innot be enforced 
as well against the original parties as their represen- 
tatives, or whether it bas or has not a right of distraint 
attached to it ; the essence of the matter is whether the 

• Lewis, 618. ing ; DanUtl v. (1874). 

* A right to dintrain on land L. R.. 9 Kx., 18& 

other than that for which arrears * Tudor, L. C., Real Prop., 
are due, stands on the Hame foot' 61 ; 2 White ft Tudor, L C'.. 262. 
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contract gives a specific claim to some specific property, 
for a general claim to damages, upon the breach of a 
personal covenant, stands ont of all relation to the rale. 
The case of WaUh v. Secretary of State for India} affords 
a remarkable illastration of the inapplicabilty of •the 
doctrine of perpetuities to purely personal covenants, for 
instance, covenants to pay money upon an event which 
may arise at a distant period, as distinguished from cov- 
enants which contain a reservation of an interest in land 
to arise at an indefinite time. In that ease there was a 
covenant by the East India Company, made in 1770, that 
“if they should at any time thereafter by any means 
otherwise than the fate of war be dispossessed of their 
territorial acquisitions in Bengal, and the revenues arising 
thereby, so that the jaghire granted to Lord Clive should 
cease to be paid to him or his assigns, or in case they 
should at any time before 1784 cease to employ and main- 
tain in their immediate pay and service a military force 
in the East Indies,” they should pay Lord Clive or his 
successors certain sums of money, and further that “if 
after 1784, it should so happen that the Directors and 
Company should have no military force in their actual 
pay or service,” they should make certain farther pay- 
ments. Of course, the contingency was one which might 
not have happened for centuries, and, as a matter of fact, 
it did not happen till about a century after the date of 
the covenant ; but the covenant was held good.^ The 
same principle was followed in the decision of the House 
of Lords in Witliam v. Vane^ where there was a covenant 

* (1863) 10 H. L. C., 367. 1883) that ** the notion of pcrpe- 

* It doen not appear from the tuity wae thrown out tentatively in 
i-eport of Watih v. Secretary of the arguments but met with no 
Stats for Tndiat 10 H. L. 0., coiintenanoe.’* 

367, that the question of perpe> ■ Challis, Real Property, 401; of. • 
tuity was aotiialVy decided, but ae Morgan v. Davey (1882), 1 Gab. & 
appears from tbe judgment of El., 114, where a lessee covenanted . 
Xiord Ohanoeilor Mborne (who, for himself, his heirs and assigns, 

when SoUdtorGeiHM, had to pay oertain sums **by way of 

the case of Walsh) in WUhem v^ rent charge on royalty or reserva- 
Vane (House of l^rds, 27th April tion*’ if he should mine coal ; the 
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by a purchaser of lands, in favour of his vendor, that the mtikum 
purchaser and his representatives should pay to the ^ 
vendor and his representatives royalty at a specified 
rate, for all coals that might be wrought out of the lands 
convgyed ; it was held that a mere personal covenant 
as this did not confer upon the vendors any interest in 
the land, and w'as, conseijuently, not o|.)en to objection 
on the ground of remoteness.^ You must not, however, 
fail to distinguish the class of eases we have been dealing 
with, from another with which they may easily be co;. 
founded, for although the rule may not aftect the creution, 
it may aflPect the transfer of contractual obligation ; for 
instance, if one of tlie parties to a contract, bequeaths his 
rights under it on a remote oontingency, the bequest is 
invalid ; in other words, the transfer of an obligation, 
tiioiigh not its creation, must be regulated by the rules 
which constitute the law of property. 

You may imagine, |>erhaps, that the? distinction I have 
explained between a covenant which is purely personal, and 
another which reserves an interest in land, is fairly simple, 
and that there ought not to be any flifticulty in ascertain- 
ing whethf3r a particular cov(?nant falls under the one class 
or the other. As a matter of fac?t, however, there has 
sometinies been considerable difltereiiee of opinion upon 
the question among very eminent judges, and it may, 
therefore, bo desirable to examine some of the leading 
cases on the subject. Thus, in Gilifertson v. liichards^^ -4, 
who was entitled to the fee-simpio of certain lands, 


CTOvenant ii-ati held not to Ih* within 
the rule. also Atfuittn v, 
don (1876), L. R., 1 Ex. D.. 490. 

* Sh€ the Judaroentof.AyyaiiKar, 
J., in Jttimatami v. Chinnam (1901), 
I. L. K.. 24 Mad., 449 (468) where 
it is pointed out that u covenant 
to convey, though It does not run 
with the land, binds it, and 
creates an equitable Interest in the 
land in favour of the person entitled 
to call for a conveyance and that 


therefore the rule against perpe- 
tuities is applM^ble ns much to exe- 
cutory equitable estates in land as 
to legal estates. also Bortand*$ 
Trnttm v. $^*1 Bro». (1901), 1 Cb., 
279, which recrognises the principle 
that the rule against perpetuities 
has no application whatever to 
personal contracts. 

• (1850-60), 4 H. ft N., 277 \ 

28 L, J. Ex., 1S8 ; 6 H. ft N., 433 ; 

29 L. J. Kx., 213. 
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dilhert»tm v. 
HiiJiardti, 


agreed to sell them subject to the payment to him by 
J5, the purchaser, of £40 a year, for which he was to 
have a power of distress. A and B then mortgaged 
the property to C by a deed which contained a proviso 
that if C or anyone claiming under him, should^ever 
enter into possession, the premises should thenceforth 
be charged with the payment of an annual sum of £40 
to his heirs and assigns. Baron Martin who over- 
ruled the objection that the covenant was void for 
remoteness, held, that although the covenant created an 
interest in land, the rent charge was ‘ only a part of the 
estate in fee-simple of the rent,’ and added that “ a 
perpetuity arises when a rent is granted to a person who 
may not be in esse until after the line of perpetuity be 
passed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, it is not 
subject to the objection of remoteness, notwithstanding 
that its actual enjoyment may depend upon a contingency 
which may never happen, or may happen at any time 
however distant.” In the Exchequer Chamber, Mr. Justice 
Wightman answered the objection of remoteness on the 
ground that the covenant was a restriction on the 
amount of the estate of the mortgagee and seemed within 
the cases as to the power of sale in a mortgagee which, 
as incidental to his estate, is held not to be within the rule 
as to perpetuities.” Lord St. Leonards * apparently did not 
approve the reason assigned by Baron Martin, but thought 
that the decision could be supported on the ground that 
as the exercise of the powers of sale and entry by a mort- 
gagee was not obnoxious to the 4'ule against perpetuities, 
neither could a condition appended to the exercise of 
these powers be so. The decision may, perhaps, be sup- 
ported also on the view that the future right to the £40 
annually was not a right of property at all, but a con- 
tractual obligation, and thus not within the purview of the 
rule against perpetuities. 


> Bowers ( 1861 ). p. 16 . 
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TLis decision was followed by Fry, J., in Birmingham 
Canal Co, v. Cartwright^ where a right of pre-emption, * 

unlimited in f»oint of time, was reserved in favour of the 
purchaser ; it was held that the covenant created a vested 
interest in the property, and could not be impeached on 
the ground of remoteness. 

Both these cases were considered in Lomlon &• S. \V, R, 

« . o 1 11* I. .1 *Sf. ir. it. Cfo, 

Co. V. (jfomm * and overruled in so iar as they pur- v, Otmm. 
ported to decide that an executory interest which was 
alienable or could be released w'as not within the Briv 
against Pf?rpetuities. Bui it is not for the purpose of 
<liscussing this point, which 1 shall consider later on, that 
I. now refer to this decision ; I only wish to illustrate 
here the distinction between a covenant which erreates 
and another which does not create an interest in laud. 

In that case, -4, in 1865, conveyed hind to B in 
fee, and B covenanted with that he, his heirs, 
or assigns would, at any time, on receipt of £100, 
reconvey the premises to A. In 1870, C purchased the 
]an<l with notice of the covenant, and in 1880, A demanded 
a conveyance, and upon C’s refusal, sued for s|)ecifio 
performance of the contract. Mr. Justice Kay held that 
as the covenant did not run with the land, and would not 
bind a purchaser without notice, it must be treated as a 
contract which did not create any estate or interest, pro- 
perly so called, in property, and was consequently not 
within the Rule against Perpetuities.® This decision was 
reversed by the (Jourt of Appeal.* Sir George Jessel, 
after ]>ointing out that the eontraot w'us unlimited 
in point of time, observed : ‘‘ Whether the rule applies or 
not, depends upon this, as it appears to me, does or does 

* (1879) 11 Ch. D., 421. interest moan while, if not barred 

* (18M2)20Cb. D.,562. by the Btatute of Umitatiooe, 

* ** A contract not creatinK any might be enforced by an action of 
estate or intei^eJit properly ho called covenant at any time.’* Per Kay, 
in property, at law or equity , is not, J., 20 Ch. D., 075. 

in my opinion, obnoxious to the « Sir George Jeeiel, M.R., Sir 
rule. For instance, a covenant to James Hannen, and Lord Justice 
pay £1 (COO when demanded, with Undley. 
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not the covenant give an interest in the land ? The 
right to call for a conveyance of the land is an equitable 
interest or equitable estate. In the ordinary case of a 
contract for purchase, there is no doubt about this, and an 
option for repurchase is not different in its naturg; A 
ChmmL * person exercising the option has to do two things, he has to 
give notice of his intention to purchase, and to pay the 
purchase-money ; but as far as the man, who is liable to 
convey, is concerned, his estate or interest is taken away 
from him without his consent, and the right to take it 
away being vested in another, the covenant giving the 
option must give that other an interest in the land. It 
was suggested that the rule has no application to any 
case of contract; but in my opinion, the mode in which 
the interest is created, is immaterial; whether it is by 
devise or voluntary gift or contract, can make no differ- 
- enee. The question is, what is the nature of the interest 
intended to be created ? Now, is there any substantial 
distinction between a contract for purchase, or an option 
for purchase, and a conditional limitation ? Is there any 
difference in substance between the case of a limitation 
to A in fee, with a proviso that whenever a notice in 
writing is sent and £100 paid by B or his heirs to A or 
his heirs, the estate shall vest in B and his heirs, and, 
a contract that whenever such notice is given and such 
payment made by B or his heirs, to A or his heirs 
A shall convey to B and his heirs. It seems to me that 
in a Court of Equity it is impossible to suggest that there 
is any real distinction between these two cases. There is 
in each case the same fetter qn the estate and on the 
owners of the estate for all time, and it seems to ihe tO be 
plain that the rules as to remoteness apply to one case as 
much as to the other.” 

The principle of the applicability of the rule against 
remoteness to contracts which create an interest in 
property, is undoubtedly applicable in this country, and, 
as 1 shall presently 'show, has in fact been substantially 
applied. But in the duie of a contract for sale, which is 
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one of the elnsses of contract referred to by Sir George 

Jessel, some ilifiicult}", it is apprehended^ may apparently Transfer of 

be created by the language of the statutes. Section 54 of 

the Transfer of Property Act provides that a contract for 

the sale^of iininoveable property, does not, of itself, create 

any interest in or charge on such property ; and the Rule 

against Perpetuities is thus formulated in Sec. 14 : “No 

transler of property can operate to create an interest which 

is to take (‘fleet after the lifetime of one or more persons 

living at the date of such transfer, and the minority c*’ 

some person who shall Ik? in existence at the expiration of 

that period, and to whom, if he attains full age, the iiiler- 

(‘st created is to belong.” From this it may be argued 

that as a contract for sale does not create an interest in 

property, it is excluded from the operation of the rule. 

When we remember, however, that such a contract is 
specifically enforceable under Sec. 27 (/>) of tho Specific 
Relief Act, and has generally all tho incidents which it 
]>ossesses under the English law, it seems likely that it was 
never intended to make the Rule against Perpetuities in* 
applicable to such a contract ; possibly no departim? was 
intended in this respect from the principles of English 
law, and Sec. 54 was only meant to provide that a 
contract for sale gives no real right, no interest in the 
nature of a right in ivm. Besides, as Sec. 14 avowedly 
does not afl’ect any rule of Hindu, Mahoinedan or 
Buddhist law, the difficulty I have suggested can occur in 
practice only in an extremely limited number of cases.* 

Ill a recent case® to which the provisions of the 
Transfer of Projierty Act were, of course, inapplicable, 
the ( Courts had to consider the validity of a grant nmdo 
by a Hindu owner of a Raj estate, under which the 
grantor covenanted to maintain certain persons and their 
descendants and declared that ujion failure of the Raja 

* S 0 § an innriictiire diwusMion Mad., 449 (468). 
of this point in the jud{fiiient • (littJH) ChmuH Churn Harua 
of Ayyangar, J., in Htfiunntami v. v. SUMhiunnari 1. li. H., 16 

Chinnan (1901), I. L. R., 24 Cal., 71 ; L. R., 15 I. A., 149. 

M, LP 9 
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of the day to maintain such descendants, they would 
have an immediate right to four of the Raj villages. The 
Privy Council held that the grant was invalid ; and Lord 
Watson after pointing out that if it was regarded as a 
contract, it was not a mere personal contract^ but a 
covenant running with the Raj estate and binding its 
possessor to give the villages in the event specified, went 
on to observe : It is immaterial in what way such an 

interest is created. If it prevents the owner from 
alienating his estate discharged of such future interest, 
before the emergence of the condition, and that event 
may possibly never occur, it imposes a restraint upon 
alienation which is contrary to the principles of Hindu 
law.” 

Covenants for I am not aware that any attempt has been made to 

pre-emption. j,pp]y doctrine of perpetuities to mortgage transac- 
tions except in relation to covenants for pre-emption. In 
a recent case,^ which came before the High Court of 
Madras, a question was raised as to the validity of a cove- 
nant in an instrument of mortgage by which a right of 
pre-emption was reserved to the mortgagee. The mort- 
gagor sold his equity of redemption in contravention of 
the terms of the deed, and an execution purchaser of the 
interest of the transferee instituted an action for re- 
demption against the representative of the mortgagee, 
who pleaded in defence the right of pre-emption created 
in his favour by the mortgage deed. The learned Judges 
overruled the objection of the mortgagee on the ground 
that where a right of pre-emption springs from contract, it 
stands no higher than a contract for sale of immoveable 
property and does not of itself create any interest in or 
charge on the property and consequently, till the contract 
is carried out by specific performance, the pre-emptor 
acquires no title in extinction of the mortgagor’s right of 
redemption ; but Mr. Justice Ayyangar went on to point 
out’ that the covenant for pre-emption was within the 

* Mmnmami V, • 1. L. fi., 21 Mad., 467. 

l.L.a,S4Mad.,m 
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mischief of the Rale against Per[)etaities and therefore 
void : Of coarse if the covenant were constraed as one, 

enforceable only during the mortgagor’s lifetime, ihongh 
the mortgage may continue beyond his lifetime, it will 
not be^ obnoxious, at any rate, to the law of perpetuities 
as based upon English doctrine. But if ito right 
construction be, as I think it is, that the parties 
intended that the right of pre-emption is to last until 
the redemption of the mortgage, the covenant will, 
according to English law, as settled by the decisior oi 
the Court of Appeal in London and Souths Wettern Haihoai^ 

Co. V. Gomm,^ overruling the decision of Fry, J., in Bir^ 
mingham Canal Co. \. CarUpright^ and followed by 
Bacon, V. (>., in Tret^lgan v. Trevelyan^^ be void for 
remoteness.” The same view ivas taken in a recent case 
which came before the High Court of Calcutta,^ where 
in a suit by the plaintiff to enforce the right of repurchase 
by way of pre-emption against transferees from the 
representatives of the plaintiff’s vendor, it was held, that 
a covenant of this character which bound the covenantor 
and his representatives to re-convey the property to 
the vendor without any definite limit as to the [)eriod 
of time within which the covenant was to be operative, 
was bad for remoteness and could not be enforced.^ 

Apart from covenants for pre-emption, there is no MorUrnaoM. 
reason why the rule against perpetuities should not apply 
to mortgages for the payment of money or the |)erform- 
ance of other acts at a time which falls beyond the line 
of perpetuity. When the conditions of a mortgage must 


* (lf!i82),2UCb. D.,fie2. 

* (1879), It Cb. U, 491. 

* (1886), 63 L. T. (N. 8.), 863. 

* JVodIfi Chandra 8ooi v. Nabob- 
ali Sarkar (1900), 6 C. W. N., 343. 

* The tame Waw was apparently 
taken by Bfiarkby, J., in Th^^foora 
Soomddry Jugffumaih DuU 
(1876), 91 W. R., 821, where that 
learned Judge d^bt^ the validi- 
ty of a perpetual covenant for the 


dispooition of land ; tee aXoaStoe- 
kar V. Dmn (1862), 16 Beav., 161, 
where Sir John Bomilly, M. R., 
doubted whether a right of pre- 
emption, * ** at all timet hereafter ** 
could be enforced after the death 
of the owner of the property. The 
contrary view, however, wao ae> 
oepted In the com of JETonv Paik v. 
Johoruddiaaid{Vm),2Q.W. K.. 
676. ^ 
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be fulfilled, if at all, within twenty-one years after lives in 
being or within the limits prescribed by the Indian sta- 
tutes, no question of remoteness can arise. The mortgagor 
is regarded in equity as the owner and the mortgagee 
merely possesses a lien which, on failure of th^j condi- 
tions stated in the mortgage, is converted into a right to 
have the security applied in satisfaction of his debt. The 
failure to fulfil the conditions in the mortgage is a condition 
precedent to the vesting of the right and as the conditions 
in the mortgage must be fulfilled, if at all, within the 
limits of the rule, the right is not too remote. On the 
other hand, if the conditions of the mortgage are 
such that" the failure to fulfil them by the mort- 
gagor may occur beyond the limits prescribed by the 
rule against perpetuities, it is difficult to see how the 
rights of the mortgagee can be sustained. Default by 
the mortgagor is a condition precedent to the right of the 
mortgagee to have the security applied in satisfaction of 
the debt ; and if the default may not happen till a 
remote period, that is, beyond the period prescribed by the 
rule against perpetuities, it may fairly be contended that 
the condition is too remote and the mortgagee’s right in- 
valid. It is not sufficient to say that the mortgagee can at 
any time assign the mortgage, for, as we shall presently see, 
the fact that an interest subject to a condition precedent 
is alienable, does not take it out of the operation of the 
ru1e>gainst perpetuities ; nor is it sufficient to say, that the 
mortgagor can pay off the debt at any time, for the mort- 
gagor cannot insist upon paying off the mortgage debt 
before it falls due. Moreover, it can hardly be contended 
that the question is one of remedy merely, for the right 
to the land does not in equity pass from the mortgagor, and 
the right of the mortgagee to have the security applied 
for his benefit does not arise until there is default. 

In cases, however, in which the instrument of mortgage 
authorises the ihprtgagee to sell at any time after default, 
if the default must take place within the limits of the rule, 
the mere fact that the power of sale may be exercised at 
any time and consequently beyond the limits of the rule. 
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does not invalidate sii(*h po^’er ; for the mortgagee ac- 
quires a right to sell within the limits of the rule, and 
the fact that he may not choose to avail himself of the 
remedy immediately and to acquire a title by a sale under 
the po^ver, would not clearly affect the validity of the 
power. 

I purpose to conclude this lecture with a 
examination of the principal dispositions which are not for remou- 
regulated by the Hule against Perpetuities. But I must 
first dispose of a very important class of eases to which 
the principle of exclusion has, I believe, been erronoousiy 
applied. It has been said, sometimes by very high 
authority, that the policy of the Rule against Perpetuities 
is aimed at limitations which tie up property and take it 
absolutely out of commerce, and that, as a consequence, 
future interests, when they can bo alienated or released, 
cannot be too remote. Thus in a well-known case^ which 
was decided nearly two centuries ago, and to which I 
had occa^sion to refer you, every executory devise was 
said to be a perpetuity as far as it goes, that is to say, 
an estate unalienable, though all mankind join in the 
conveyance ; ” and it would not be difticult to point out. 
observations by learned Judges, and even express deci- 
sions which support the same view. Yon may, however, 
now take it as fairly settle<l that the true object of the 
Rule against Perpetuities is to prevent the creation of 
future interests on remote contingencies, and that its 
effect in the removal of restrictions on the immediate 
alienation of property, is only an incident. The leading 
case on the subject which finally decided the point is 
London and S.-IP, R. Co. v. Gomm^ where Mr. ^ 

Kay laid down that a present right to an interest in Vvww, 
property which may arise at a period beyond the legal 
limit is .void, notwithstanding that the person entitled 
to it may release it.” This view was confirmed on 
appeal, and the learned Judges overruled the earlier 

* (1090), SetUUrgood v. 1 

aalk.. 229. 


(1882),2DCh.D..Se2. 
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Lmdmtdi decisions in Gilbertson v. Siehards^ and Birmingham 
Y. Omnni Canal Cos v. Cartwright^ which supported the opposite 
view that an executory interest which could be released 
was not within the mischief of the rule. In the first 
of these cases, Baron Martin had laid down tl^at a 
perpetuity arises when a rent is granted to a person 
who may not be in ease until after the line of perpetuity 
be passed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, who may deal 
with it at his or their pleasure and as he or they think fit, 
it is not subject to the objection of remoteness, notwith- 
standing that its actual enjoyment may depend upon a 
contingency which may never happen or may happen at 
any time however distant.” In the second case, Fry, J., 
said : The rule is aimed at preventing the suspension 

of the power of dealing with property, the alienation of 
land or other property. But when there is a present right, 
although its exercise may be dependent upon a future 
contingency, and the right is vested in an ascertained 
person, that person concurring with the person who is 
subject to the right, can make a perfectly good title to the 
property. The total interest in the land, so to speak, is 
divided between the covenantor and the covenantee, and, 
they can together at any time alienate the land absolutely.” 
The Court, in London and S.- W, B. Co. v. declined 

to follow these observations, on the ground that if it were 
held otherwise, the power of tying up property would 
be gi*eatly extended and estates would be rendered practi- 
cally inalienable for a period long beyond the prescribed 
limit® You see, therefore, that it is now clear upon the 

• (1869), 4 H. ft N., 297 ; (1860), in Sluart v. CotkerM (1869), !•. R. , 

6 H. ft N., 469. 7 Eq., 363. The correct view was 

• (1879), 11 Oh. D., talran in /nr# JStfiiioiKisofl’tEitots 

• (1888),90Oh. D.,662. (1868), L. B., 6Eq., 389, where it 

^ nero are observations of was conceded that limitations over 

8taart» V.C., in JLtwm v. Xlbfd to the survivors of a class who 
(1668), mast all have been bom within a 

appear to &voiir the idei^ that^ ^a^^ life in being were too remote, 
alienable interest eumet tio too although if all the class had joined 
remote ; the decision, however, in a conveyanoe, they could have 
was questioned by Malins, V^O., made a go^ title. See alM l7o66f 
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anihorities that if an estate be limited to the use of A 
and his heirs, bat if J3 should die without heirs of his 
body, then to the use of C and his heirs, the limitation to 
C and bis heirs would be void as tending to a perpetuity, 
although it was possible for C to release or pass his future 
estate, and, with the concurrence of the necessary parties, 
to dispose of the fee-simple before there wns a failure of 
issue to But the contrary opinion, though now exploded, 
has been deep rooted so long, that traces of it appear now 
and then in the judgments of very eminent judges.^ 

We may now briefly consider some of the real ex- Bxcuiaioiui. 
ceptions to the Rule against Perpetuities. 

The rule has no ap]>Ucation where land is purchased 
or property is held by a Oorporation. As Corporations, 
however, cannot, in general, hoM land without licenno from 
the Crown, such license, it may be presumed, will be 
vrithheld, except in cases clearly beneflcial to the public*. 

When therefore, cor|»oi*ations and uiiinc*orporated socie- 
ties for trading and other purposes are created with 
power to hold land and other property in perpetuity, sucii 
]>roperty is inalienable, as in the ease of the land of a rail- 
way company, where there is no statutory power to sell,* 
and the property of literary and scientific institutions.^ 


V. Par«ofi«(1854),2Sm. fcO.,212, 
where Stuart, V. C., himself had 
held that after a bequest to the 
testator’s grandchildren, a (dtt 
over, if any one of them died 
under twenty-two, to the survivors 
or survivor, was void, although 
all the grandchildren could have 
made a good title. Similarly, in 
CotffMsr V. Aram (1865), 21 Beav., 
91, and Oariand v. Broum (186#), 10 
L. T. N. S., 292, limitations to sur- 
vivors were held too remote, al- 
though the class to which the 
survivors belonged could have 
made a good conveyance, and 
mast have been determined within 
a life in being. The dictum to the 
contrary in Oooek v. <7ooeA (1866), 
3 ]>eQ. Bl. #t Q., 866 (386, 384), 


can hardly be treated as good law. 

* See, for instance, WUham v. 
Vane (1883, House of Lords, 
Chains, Heal Property, 401, 419), 
where Lord Blackburn said : ** It 
Is not a perpetuity in the sense in 
which law aims at perpetuities. 
The peivon who Is entitled to 
receive this amount and the per- 
son who has DOW got the estates 
in question, can come to an agree- 
ment for releasing it. The parties 
could settle the matter in Uiat 
way ; it is no perpetuity.” 

* See Queen v. S, W, Bmilway 
Co, (1860), 14 Q. B., 902 ; MtMiner 
v. Midiand RaUway <7o. (1879), 11 
Ch. D., 611. See also Grant on 
Corporations, pp. 98-163. 

* ITaiid lSVict. Ch. 112, sec. 30. 
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Charities. 


Statutory 

exceptions. 


Customary 

oaseiiientH. 


Gifts to charities do not fall within the rule; but a 
perpetuity cannot be created in favour of an individual 
under the cloak of an illusory gift to a charity. The dis- 
cussion of the whole subject I reserve for the lecture on 
religious and charitable trusts. . r 

Property settled upon individuals for memorable ‘ 
public services may be, by express legislation, exempted 
from the operation of the rule. The instances which will 
readily occur to you, are those of the Duke of Marl- 
borough^ and the Duke of Wellington^ in England, and 
Sir Jamsetjee Jejeebhoy* and Sir Dinshaw Manockjee 
Petit * ill this country. An examination of the policy 
upon which such exceptions are founded, scarcely falls 
within the scope of these lectures.^ 

The only other class of legal rights which appear to 
be real exceptions to the rule against perpetuities and to 
which 1 shall now draw your attention, is what are known 
as customary easements. As illustrations of this class of 
rightsj I may mention that the inhabitants of a village 
as such, may have a right of way to a church or to a 
market, or may have a right to dance on a green or to 
have games or race horses on specified parcels of land.® 
You must carefully distinguish such customary rights 
enjoyed by the inhabitants of a particular place, from 
prescriptive rights acquired by particular persons or by 
the owners of specific parcels of land. In the case of 
prescriptive rights, when a person acquires such a right, he 
possesses a present right which is not affected by the rule 
against j)erpetuities and which will continue to be enjoy- 


Aa to properties held by Munici- 
pal Corporations, se^ 5 & 6 
Will. IV, Ch. 76, sec. 2, and Freitt- 
ney v. Vapor (1882), 21 Ch. D., 111. 

* 3 & 4 Anne, O. 6 ; 5 Anne, 
0. 3 ; 5 Anne, C. 4. 

• 54 Geo. 3, 0. 161. 

• Act XX of 1860. 

♦ Act y I of 1803. 

* For other exceptions, usually 
of very tfve occuitpnce, Tudor, 

u a, we. ^ 


* Such customs have been en- 
joyed not only by persons as in- 
habitants of a particular locality, 
but as members of a particnlai' 
profession, for instance, a custom 
for victuallers to erect booths du- 
ring a fair or a custom for 6shers 
to dry their nets on shore, has been 
held good. See Tyson v. Smith 
(1837), 6 A. & E., 745, (1838) 9 A. 
AE.,406. 
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0(1 by persoQs who cluiin under him. But when a man CiMtomary 
has a customary right as an inhabitant of a particular ®**®*“®"^* 
place, he ceases to have it as soon as he loses his character 
as an inhabitant; no possessor of the right can trace it to 
any psevious possessor, for he does not take as heir or 
assignee, but ac(|uire.s a right as an inhabitant ; in other 
words, it is a new right which each owner acquires when 
he becomes an inhabitant and is consequently subject to 
the condition precedent of his bocoining an inhabitant. 

As this contingency may not happen till a remote perioM^^ 
such a right may be in violation of the rule against 
perpetuities. But 1 cannot find that the question of perpe- 
tuity has ever been raised with regard to such customary 
rights, and possibly most of them, in theory as well as in 
fact, are traceable to a time when the first foundations of 
the rule against perpotuitios had not yet been laid. But 
although no attempt has been made to bring such custo- 
mary rights within the pale of the rules rh(^ in<*onvenience 
which might result from such rights hampering the free 
alienation of land, was felt from early times, and it was 
decided that such rights could arise by custom only when 
they were in the nature of casements and that no profits 
a prendre could have their origin in custom.* As an 
illustration of such customary rights, I may draw yoijr 
attention to the decision of the House of Lords in the casc^ 
of Goodman v. Maifor of Saltask^^ which furnishes a 
curious inshince of inalienable property. The plaintiff 
claimed a several oyster fishery and sued the defendants 
for disturbing it ; the; defendants alleged and establi.sheil 
an immemorial custom for ail free inhabitants of ancient 
tenements in the borough of Saltash to take oysters at 
certain times. In the Common Pleas Division the custom 
was held to be bad, and this decision was affirmed by the 
Court of Appeal, but the House of Lord.s reversed the 
decision of the Courts below and supported the custom. 

It was held, that the claim of the inhabitants was not to 

* See Hall on Commons, 159- 197 and 278—280. 

212 ; Wiliiams on Commons, 19i- • imt), 7 App. Cas., 038. 
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Goodman ▼. a profit a prendre in alieno solo ; that a lawful origin for the 
custom ought to be presumed if reasonably possible, and 
that the presumption which ought to be drawn was, that the 
original grant to the corporation was subject to a trust in 
favour of the free inhabitants. Lord Chancellor Selborne 
distinctly supported the custom as a charitable trust, and 
observed : In such a grant there would be all the elements 
necessary to constitute, what in modern jurisprudence, is 
called charitable trust.” “ If I give,” said Lord (Claims, in 
the Wax Chandler^s Case^ an estate to A upon condition 
that he shall apply the rents for the benefit of 5, that is a 
gift in trust to all intents and purposes. A gift subject 
to a condition or trust for the benefit of the inhabitants 
of a parish or town or of any particular class of 
such inhabitants, is a charitable trust ; and no chari- 
table trust can be void on the ground of perpetuity.”* 
Earl Cairns similarly said ; “ A grant of that kind 
would be perfectly legal and perfectly intelligible, and 
there would be nothing in it which would infringe any 
principle of law. Such a condition would create that 
which, in the very wide language of our courts, is called 
a charitable, that is to say, a public trust or interest for 
the benefit of the free inhabitants of ancient tenements. 
A trust of that kind would not in any way infringe the 
law or rule against perpetuities, because we know very 
well that where you have a trust w^hich, if it were for the 
benefit of private individuals or a fluctuating body of 
private individuals, would be void on the ground of 
perpetuity, yet if it creates a charitable, that Is io say, 
a public interest, it will be free from any obnoxiouihess to 
the rule with regard to perpetuities.” ^ 

* (1878),.L. R., 6 H. L.,21. borough, with a oondltion that 

* 7 App. Oos., 642. the inhabitante of a certain place 

* 7 App. Oae. 660. See also the can also at a time certain, it 

•peecdi of Lord Watson at p« 662, is just ae much a grant to those 
Of. 2BoiaPfOfi*T. Skakspear (1660), inhabitante ae it is to the borough, 
1 DeQ,, P* k J.v 800, and ooni^uently cannot be ae- 

It may ' be pobated out that if eumed as the baeisfor an immemo- 

the Grown, in a branoii of the rial cuetom ; Lord JNeere v. Adame 

sea where every one can 6eh, (1678), 3 Ex. D., 861. 
grants a^ aeveral Ashery to a 



LBCTUIIE VI. 

The Rhlb againkt Pbrpbtuitieh ah n AFrEcrrs Limita- 
tions TO Classes and Limitations to a Seribs. 

1 PURPOSE to examine, in this and the next following oin to citm 
lecture, the operation of the Rule against Perpetuities upon 
what are familiarly described as gifts to a class and gifts 
to a scries, phrases like many others in familiar use which 
you will find it rather difficult accurately to define. The 
subject is of great importance and of frequent occurrence 
in practice, but unfortunately not altogether free from 
perplexing difficulties. The first and foremost reason for 
this unsatisfactory state of things, must be traced, 1 think, 
to the fact that until we have an intelligible and practi- 
cally useful definition of what is meant by a class/* 
there must be considerable doubt as to the limits within 
which the rules in this department of our subject, are 
applicable. The second difficulty which is peculiar to 
this country, owes its origin to the circumstance that in 
the large majority of cases which are not regulated by 
the provisions of the statutes, the limits of the Uule 
against Perpetuities are vague and undefined, and the 
application of a rule with such shadowy boundaries to 
cases of gifts to a class, has not unnaturally resulted in 
considerable difference of opinion. The most satisfactory 
order of enquiry will, therefore, be, first to examine the 
leading principles of the subject under the English law, 
principles which arc, in the main, applicable to cases in 
this country governed by the provisions of the Indian 
Succession Act and the Transfer of Property Act, and, 
secondly, to discuss how far these principles are consistent 
with Hindu law and ought to be engrafted upon that system. 
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The fandamental doctrine which lies at the root 
of the whole sabject, briefly described is, that the vice 
of remoteness affects a class as a whole, if it may affect 
an unascertained number of its members. To take a 
familiar example, suppose the bequest to be to A for life, 
and, after his decease to such of his, children as shall attain 
twenty-five. To judge of the validity of this disposition, 
remember that under the English law, every future 
interest must be so limited as necessarily to vest or fail 
of effect within twenty-one years after a life or lives in 
being, and, that in the application of the rule, regard 
must be had to possible and not to actual events ; now, it 
is possible that A may have children before the death of 
the testator, but he may also have all his children or 
some of them born just before or after such decease, 
in whom the interest cannot vest within the period 
prescribed by the rule against remoteness ; the bequest, 
therefore, as it may possibly fail in respect of all or 
some of the persons included under the class described 
in the devise, must fail as to every member of the class. 

The rule laid down in the Indian Succession Act, is 
substantially to the same effect ; sec. 102 provides that 
“ if a bequest is made to a class of persons, with regard 
to some of whom it is inoperative by reason of the rules 
in the two last preceding sections,^ or either of them, such 
bequest shall be wholly void.” Two illustrations are 
added : (a) A fund is bequeathed to A for life, and after 
his death to all his children who shall attain the age of 25. 
A survives the testator, and has some children Hying at 
the testator’s death. Each child of A’s living at the 
testator’s death; must attain the age of 25, if at all, 
within the limits allowed for a bequest. But A may have 
children after the testator’s decease, some of whom may 
not attain the age of 25 until more than eighteen years 
have elapsed after the decease of ..4. The bequest to A^s 
children, therefore, is inoperative, as to any child born 
after the testatorV death ; and as it is given to all his 

* Of tbese aeS. 101 oontaina the Rale argainat Perpetuity. 
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c*)iiliiren ns a class, it is not good ns to any division of 
that class, but is wholly void, (ft) A fiiinl is he()uonthod 
to ^4 for his life, and after his death to 7), C, 7>, and all 
others, the children of A, who shall attain the age of :ir>. 

B, Cc I) are children of A living at the testator's 
decease. In all other respects, the case is the same ns that 
supposed in illustration (a). The mention of 77, f?, J) 
by name does not prevent the bequest from being 
regarded as a bequest to a class, nnd the be<|uest is 
wholly void.' 

The principal difficulty in the a|iplieation of the rule Definition of 
is, as 1 have already said, to ascertnin what constitutes * 
a gift to a class. One of the most successful attempts 
to define a class, is to be found in a well-known passfige 
of Jarman on Wills* which lias been quoted with 
approval in a recent case before the Ilofiibay High (^6urt :* 

“ A number of ])ersons are popularly said to form 
a class when they can be designated by some general Jiirman. 
name as children, grandchildren, nephews ; but in legal 
language, tlie question whether a gift is one to a class 
depends not upon these considerations, but upon the mode 
of -gift itself, viz,^ that it is a gift of an aggregate sum 
to a body of persons uncertain in number at the time of 
the gift, to be ascertained at a future time, and who are 
all to take in equal or in some other definite proportions, 
the share of each being dependent for its amount upon 
the ultimate number of persons. Thus a bequest of £1,000 
to the children of A, the eldest child to take one moiety, 
the younger children the other moiety, is, in ordinary 
language, a gift to one class of persons, namely, 
children ; in the legal acceptation of the word, it is a 
gift partly to an individual, namely, the eldest child of 
A, and partly to a class, namely, his younger children. 

On the other hand, a gift to A, J?, and C, and the 
children of 77, share and share alike, may, legally speaking, 

» C/* «ec. 15 of the Transfer of • Per Sarxent, C. J., in KrUhnu 
Property Act. Nath v. Almaram (1591), I. L. K., 

• 1 Jarmati, 23^ 15 Bom., 543 (548). 
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Pmrki V. 
Mtmley. 
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be a gift to a class, but yet these persbns would not, in the 
ordinary acceptation of the term, form a class/’ To this, 
I need only add the definition given by Lord Chancellor 
Selbome hi Pearks v. Moseley / A gift is said to be to 
a class of persons, when it is to all those who shall come 
within a certain category or description defined by a 
general or collective formula, and who, if they take at all, 
are to take one divisible subject, in certain proportionate 
shares ; and the rule is, that the vice of remoteness affects 
the class as a whole, if it may affect an unascertained 
number of its members.” You will see, therefore, that 
where there is a general limitation, a single gift to a class, 
which may, according to the event, vest the estate in one 
within the line of perpetuity or in one without its boundary, 
the devise wholly fails, although, in the actual event, 
there is a person answering the description ready to take 
who was born within due time. But you must carefully 
distinguish this class of eases from another in which also 
there is said to be a gift to a class, but of an entirely 
different character ; for instance, a bequest to the heir 
male of the body of A, for the time being, for life, until 
an heir male attains twenty-one and then to such heir 
male absolutely, may be treated as a gift to a class, 
but the essential distinction between the two classes 
of cases is that in the former, the members of the class 
take concurrently the subject matter of the bequest in 
aliquot shares, in the latter, the members of the class 
take successively and finally only one of them absolutely, 
never jointly and together. It is clear that the two 
classes of cases^are subject to very different principles, 
and you cannot convert a single gift into a series or 
remodel a series of limitations into a single gift. 

The fundamental principle laid down above is well 
illustrated by some of the leading cases on the subject. 
Thus in Jee v. Avdleyf which has been described as one 

5 App. ham said of thiscase : ** The judg- 

• (1787), 1Cox,S 9I|L meat in that cam, ever since 

In Xhinpaniioii v. SmUh (lEiS), 12 it has been d^veredat the Bolls, 
QL and B., 646 (6S1), Lord Brong- has been cited with imifona, and 
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of the cornerstones of the law, there was a bequest of 
£1,000 to M and the issue of her body, and in default 
of such issue the sum to be equally divided between the 
daughters then living of J and his wife. At the 
testator’s decease, J and his wife wore over seventy 
years old, and, they had four daughters then living, who 
filed a bill to secure the fund ; but Sir Lloyd Kenyon, 

M. R., dismissed it on the ground that the gift might 
take in daughters of J and his wife, born after the tes* 
tutor’s death and was too remote. The result co\l«! 
hardly have been otherwise, unless, indeed, the Court had 
felt itself free to mould the words of the bequest so as to 
split it into two parts, one lawful and the other un- 
lawful. 

In Leake v. Rohinson^ which has been frequently cited v. 
both in this country and in England, the bequest was ^^*******^*** 
to A for life, and after his decease to the children of A 
who being a sou, should attain the age of twenty-five, or 
being a daughter, attain that age or be married with 
consent, and in case A should die without issue living at 
the time of his decease, or leaving such, they should all 
die before any of them should attain twenty-five, if sons, 
and if daughters, before they should attain such age, or 
be married as aforesaid, then to the brothers and sisters of 
A, upon their attainment of twenty-five or marriages, 
respectively. In the actual event, five of the brothers 
and sisters of A were born before the testator’s death, 
and, it was contended, that the bequest, though confessedly 
void as to those born afterwards, was good as to them ; 
hot Sir W. R. Grant, M. R., overruled this contention, 
and held that the bequest failed in its entirety, observing : 

The bequests in question are not made to individuals, but 
to classes, and what I have to determine is, wbother the 
class can take. 1 must make a new will for the testator, 
if L split into portions his general bequest to the class, 

1 magr venture to any, univeieal Bliellejr's 

apfircrtNiitloii, and really it Is aa ■ (1817), 2 Mer., 888, 16 B* R, 
amdi sstabUa be d as law, as 168. 
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and say^ that because the rule of law forbids bis intention 
from operating in favour of the whole class, I will make 
bis bequests what he never intended them to be, namely, 
a series of particular legacies to particular individuals, 
or what he had as little in his contemplation, distinct 
bequests, in each instance, to two diiferent classes, namely, 
to grandchildren living at his death, and to grand- 
children born after his death.” And the principle of the 
rule was similarly stated by Baron Rolfe^ when he said : 
“ The reason why a gift to a class is void when it may 
embrace some objects too remote, is this ; there is no 
intention to give to any number short of the class, and, 
therefore, if the prescribed limit may be transgressed 
before the class is filled up, the whole gift fails, because 
it does not necessarilj^ take effect within the prescribed 
period.” 

Ptnier v. Fav. Similarly in Porter v. Fox * the bequest was to A, 
the nephew of the testator, and to the grandchildren of 
the testator to be distributed equally as A and the grand- 
children should reach twenty-five ; here, no doubt. A, if 
he ever reached twenty-five, must have done so within a 
life in being, namely, his own life, but he might never 
have reached twenty-five to attain the status of a member 
of the class ; and, even if he did, his share could not be 
determined till all the grandchildren born before he 
reached twenty-five, themselves reached twenty-five or 
died, an event which might happen more than twenty-one 
years after the death of all the persons alive at the death 
of the testator. The gift to A, as well as that to the 
grand-children, was consequently void, and, it was so held 
by Vice-Chancellor Shadwell. You will see, therefore, 
^ that when the testator has combined with a remote class, 
a living person in such a manner as to constitute him a 

* Dungannon v. Smith, 12 Cl. v. Wynford (1852), 1 Sm. & O, 40 
and F., 575. (57) ; oee also In re Mervin [1891], 

•(1894), 6 Sim., 485. dee this case 3 Ch., 197. also Wd>Her y. 
critidsed, apparently without Just BoeUHngton (1858), 26 Beav., 128. 
I'eason, by Stuart, V.O., in James 
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member of the classt the gift to him cannot be distin- 
guished from, and therefore shares the fate of the other 
gifts with which it stands blended and associated ; yon 
cannot* within the period Allowed by the rule* ascertain 
the share which snch a person is entitled to take as a 
member of the class to which he belongs* not by reason of 
his description as such* but by reason of the mode and 
conditions of the gift. 

The whole subject of gifts to a class came up for 
consideration in a recent case^ before the Court of Apniiai 
in England which was ultimately taken to the House of 
Lords. In that case the testator gave property in trust for 
his wife (who survived him) for life* and after her death 
for liis niece A and the children of his sister B who 
should attain twenty-one, equally. At the date of the 
will there were living A and five children of if, but A 
died in the life-time of the testator. At the death of the 
tenant for life, five children of B were still living and 
had all attained twenty-one. in the Court of first in- 
stance. North, J., held that the cases upon the point were 
irreconcilable, and upon a construction of the will, eaiiio 
to the conclusion that the bequest to A and the children 
of B was not a gift to a class of which A w'as a member, 
and that, consequently, the share given to A had lapsed by 
reason of her death in the life-time of the testator and 
had fallen into the residuary estate. The Court of 
Appeal^ reversed this decision, and held that the gift was 
a gift to a class, and that, consequently, the death of A in 
the life-time of the ieshitor had not caused a lapse of her 
share, but the whole gift passed to the five children ns 
the members of the class surviving at the period of 
distribution. Two of the learned Judges declined to lay 
down any broad proposition of law, while, on the other 
hand, Uomer, L. J., went on to sa}^ that ^‘a gift by will 
to a class properly so called and a named individual such 
as A equally, so that the testator contemplates A taking 

« KhMSiUmry v. Wf/Lltw (189S) • Lord Lindlcy, M. R., Sir F. 

2 Ch., 314 ; (1901) App. Cas., 187. H. Jatine and Romer, L. J. 

if, LP 10 


V. 
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Lord Davey. 


4;be same share that each member of the class will take, 
is prim& facie a gift to a class.” ^ The case was then 
taken to the House of Lords, which affirmed the decision 
of the Court of Appeal. Lord Chancellor Halsburj 
declined to deal with any abstract proposition of law, 
but held that the bequest, although not in terms to a 
class, was in favour of persons who fulfilled the conditions 
of a class. Lord Davey, however, while agreeing with 
the conclusions of the Court of Appeal, held that the pro* 
positions laid down by Romer, L. J.,^ were not consistent 
either with authority or principle. Tlie whole matter 
was put by the noble Lord so forcibly that I shall place 
before you a passage from his speech : 

“ Prima facie^ a class gift is a gift to a class, consist- 
ing of persons who are included and comprehended under 
some general description and bear a certain relation to the 
testator ; that definition is in accordance with that given 
by Lord Selborne in Pearks v. Moseleif and by Lord 
Hatherley, then Wood, V. 0., in In re Chaplinas Trusts.^ 
But it may be nevertheless a class, because some of the in- 
dividuals of the class are named. For example, if a gift is 
made, “ to all my nephews and nieces including A,” or if 


* “ When a testator gives pro- 
perty A' to A and a class of persons 
—say the children of in equal 
shares, he intends tliat the whole 
of X shall pass by his gift, if any 
one of the children of B survive 
him, even although A does not. 
Olearly if A survived and none of 
the children of B survived so vA 
to share, then A could take the 
whole, for A would either have to 
take the whole or nothing, unless 
indeed it could be said, that 
you are to look at the number of 
the children of B living at the 
date of the will, and say there is 
an intestacy as to the share of 
eachdiild dying between the date 
of the will and the testator’s 
death; but that to my mind is 
clearly an untenable proposition. 


If then the testator intended A 
should take the whole if none of 
the children of B survived him to 
share, I think also he intended the 
children of B to take the whole if 
A did not survive so as to share. 
Generally, when the testator gives 
property to be shared at a parti- 
cular period, equally between a 
class properly so called and an 
individual or individuals, the 
testator pritnd /acts must be taken 
to mean, that you are to see 
which part of that aggregated 
body is to share in that property 
at the time it comes for distri- 
bution, and that such a gift is 
really^ gift to a class,” psr Romer; 
L. J. (1899), 2 Oh., 318. 

• (1880) 5*App. Gas., 714. 

• (1883)33L. J., Ch..l83. 
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R gift is made C and all other my nephews and 

nieces,*’ each of those would be a class gift. StanhofH*^if 
ease^ is an example : there the gift was to four named 
daughters and all his after-born daughters, and that 
was rightly, as 1 think, held to be a class gift. To 
the same effect is a case before Chitty, J., In Jackson* 
where the gift was to five named individuals and all his 
other sons and daughters who should be born afterwards 
and attain the age of twenty-one j-ears. Chitty, J., hold 
that, that was a class gift, although the condition 
attaining the age of twenty-one j’ears was imposed upon 
the other children and not upon those who were named ; 
he came to this conclusion upon the ground that it 
appeared from the evidence that those who were named 
•had already attained the age of twenty-one years. Thort^ 
may also he a composite class, such as, for instance*, 
children of A and children of 13 : that would be a good 
class. On the other hand, a gift to A and all tlie childrf*n 
of B is facie not n class gift, and 1 think that has 

been so decided and rightly decided in the case of In re 
Chaplin s Trusts* and also in n case before Sir George 
dessel.* There was in that case a direction “ to <livide 
•equally amongst all the children of R. IC., the child of 
\V. ir. and //•, his wife, and A. IK, the widow of \V\ 
share and share alike it was held that this was not a 
gift to a class and that the share lapsed. I think those 
cases were rightly decided, and 1 do not agree with the 
proposition laid down by Homer, L. J.; that is contrary 
to the established authorities and to the principles 
applicable to this branch of the law. But it is perfectly 
plain that a gift in the form which I have mentioned 
may be a class gift, if there is to be found in the will n 
context which will show that the testator intended it t^ 
be a class gift, although expressed in the form of a gift 


• (1059) 27 ileav.,201. ^ WaiKOn v. (1881), 2!) W. 

• (1883) 26 Ch. D., 162. R.. 4S0 ; 44 L. T. N. 

^ (1863) 33 L. J., Ob., 188. 
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Test at the 
eatne time. 


Time of 
determination 
of share. 


to {^Q individual and the children of A^ These criticisms^ 
of Lord Davey upon the proposition .of law embodied in 
the judgment of Lord Justice Romer furnishes ample 
illustration of the condition of this branch of the law, 
although eminent lawyers may not be agreed as to the 
eatent to which the authorities are in inextricable con- 
fusion or contradictory or complicated.'’ 

I ought to draw your attention to a test which you 
will sometimes find useful in the determination of the 
question, whether a particular bequest is a gift to a class. 
You may take it as a principle well established in this 
branch of the law, that in the case of a gift to a class 
properly so called, all the interests of the members of 
the class must vest in interest at the same time. To 
take one illustration, if there is a gift to A for life and 
afterwards to B and the children of C, the class must 
vest in interest at the death of the testator, although it is 
capable of enlargement by the birth of subsequent 
children of C during the life-time of the tenant for life. 
Again, if there be a gift to A for life and at his death, to 
be equally divided between his surviving children and the 
testator’s niece It, only those children, who survived the 
tenant for life, would take, whereas the interest of if 
would become vested at the death of the testator. The 
interest, therefore, of the different persons would not 
vest at the same time and consequently there is no gift to- 
a class.'^ 

We may next consider a class of cases in which the 
bequest is of the typical form, “ to the children of A who 
attain twenty-one, and the sons who attain twenty-one of 


* See Aapinal v. Duckworth 
(1866), 35 Beav., 367, where there 
M’as a {?ift unto and equally 
amongst the testatora* nephew A 
and the children of his sister B as 
tenants in common : Liord Romilly 
held that, that was a gift to a class. 
S€4 9\90 DrAk^ford v« DrAhiford 
(1863). 33 Bear., 43. Of. Vlorkc 
7. PhilUpt (1853), 17 Jar., 886; In 


re SpUler (1881), 18 Oh. D., 611 ; 
Shaw V. Mcunuihon (1843), 4 Dr. & 
W.. 431 ; In re Featheretone^e 
Tmete (1882), 22 Oh. D., 111. 

• See Drakeford v. Drakeford 
(1803), 33 Beav., 43 (48), per Lord 
Romilly, M. B.; sss also Kingsbury 
V. Walter (1901), APP* ^^s., IST 
(194), per Lord Bayey. 
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such of the children of ^ as die under twenty-o'ne, per 
Mirpez.^^ Here we have a gift to a class composed of 
children and grand-children of A who attain twenty-one. 

The maximum number of shares is determined at the 

death of as the grand-children take only their respective 

father’s share ; but it would be erroneous to infer from 

this that the bequest is good ; for the minimum number 

of shares cannot be determined till the grand-children 

have attained twenty-one, and this may evidently happen 

*beyond the limits prescribed by the rule, as for instance^ 

if one of A’s children is under age at the death of 

and subsequently dies a minor, leaving an infant son ; 

the whole bequest, therefore, is vouL^ The principle was 

fully examined by Sir George Jessel, M. K., in a recent 

case,* where the testator gave his estate to trustees upon iiah,\. HaU. 

trust for his wife during widowhood, and after her death 

or marriage for his children then living, and the issue of 


* Pf.r Lonl Uoniitly, M. H., in 
HmtmuH V. Wood (18.16), 22 Ileav., 
f»91. 

• HnU V, Htdit 3 Ch. D., 

'643. Sir <*eorge .IcwhqI fleclinc<l 
to follow the dccieion of Malins, 
V. C., in In r« Mowl^'9 Trwdu 
<1870). L. ll., 11. Kq.. 490, in pro- 
ference to that of the Coui’t of 
Appeal ill SmUh v. SnuUi (1870), 

L. R., Ch. Ap., *342. The provi- 
sioiiH of the will which wan coniii- 
flered by Mnlinii, V*. C., in Rn 

TtumIm (L. K., 11 Eq., 
499) o^^ain canie tip for coimldera- 
tion before Sir George Jetisel, 

M. R., in Mateloy'M TrtuU (11 
Ch. D., 555) and he held, ae he 
had held before in HdU v. HaU 
<3 Ch. D., 513), that the gift to 
the grand -children could not be 
neparated from that to the child- 
ren and that the whole was bad. 
The case was oarrted before the 
Court of Appeal, where Lord Jus- 
tices James, Baggally and Bram- 
well held themselves bound by 
ArmifAv. 8miM(L.R.,5Qh. A|i.,342) 


and consequently aHirmeil thedcci 
sion of the Master of Rolls. Each 
of the learned .liidgOM however ex- 
profwtitfl his disapproval of Smith v. 
Smith (L. R., 5 Ch. Ap., 342) attd 
stated his entire agreement with 
the reasoning by which Malins, 
V. C., arrived at his concliiMion in 
TruHts (L«U.,1l E(|.,f99}. 
The case was then taken on ap* 
f>oal to the UouHe of Lords {Pmirkn 
V. 1880, 5 App. Cas. 714). 

Lords Selborne, Penzance, Black- 
burn and WafHon afUrmed the de- 
oision of the Court of Appeal and 
expressed their surprise that the 
Judgefi of the Court of Appeal 
should have cxprassetl their own 
decision to l>e wrong without as- 
signing any reasons. The House of 
Lords further held, that the point 
was really decided in the case of 
LsoAs V. itrgfiiwAH, and that no 
authority, less than the Legisla- 
ture, could alter It. Stm also 
W9b9Ur V. Parr (IRW), 36 Bcav., 
236; Blight v. HartnoU {m\), 19 
Cli.ll.,291. 
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any child then dead, such issue to take their parent’s share* 
equa.lly, the shares of the male children or grand-children 
to be vested at twenty-four, and of the females to be* 
settled as mentioned in the will. The testator was survived 
by his widow and children, all of whom had attained the 
age of twenty-four except a daughter. The whole of 
the gift after the life interest of the widow was held void^ 
for remoteness, and the Master of the Rolls observed : 

At the death of the testator, the widow was alive and 
she had children. No human being could tell at the death 
of the testator how many of such children would die in 
the lifetime or before the second marriage of the widow, 
nor whether any such child so dying would leave sons or 
not, and if the child so dying left sons, whether or not 
they would attain the age of twenty-four years. The 
result might be that a child might die in the lifetime 
of the widow or before her second marriage, leaving a 
son under the age of one year, the widow might then 
die or marry, and such son might not attain twenty-four 
years of age within the legal period ; and, consequently, 
you could not within that period ascertain the class ta 
take, for that is the important point. The class you could 
ascertain in one sense ; you could say that at the death of 
the widow the class could not exceed a given number, 
that is to say, it could not exceed all the children then, 
living and all those who died in her lifetime leaving 
children ; and you could say at the testator’s decease that 
in no case could the whole class to take exceed the whole' 
number of the testator’s children, because grand-children 
would only come in the place- of children. In that sense, 
the class is ascertainable, but in the other sense it is not. 
You could not tell how few there would be to take. You 
might have a division according to the number of chil- 
dren ; then a child might die leaving a son who might 
attain twenty-four after the legal period, and then that 
share ought to come back to the others if you could divide 
it; but you could not. It must remain absolutely un- 
certain what share each child would take until , it was- 
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ascertained whether the grand-children attained twenty- 
fonr or not The shares were not necessarily ascertain- 
able at the death of the tenant for life, for yon conld not 
find out what share each child would take, although you 
could find out that each child must at least have a certain 
share. That being the state of the law, could you sever 
the shares, that is, could you say, I will give to each child 
his minimum share, and, only declare so much to be void 
for remoteness as he may possibly take beyond the legal 
period ? Then again you would have to wait for the period 
of distribution to find out the share, unless you took the 
minimum share to be determined by the number of shares 
at the testator’s death, in which case you would have a 
minimum share in the sense that a son who bad then 
attained twenty-four must take that amount at all events, 
although he might be entitled to more. As I understand 
it, Leake v. Robinson and the whole of that class of cases 
negative the possibility of doing so. You must ascertain 
the whole share in order to get out of the decisions. 
According to the other mode of dealing, the minimum 
share might be given to each child who answered the 
description at the testator’s death, leaving the law as to 
remoteness to take effect as regards the difference between 
the maximum and the minimum share ; but that is not the 
rule laid down by this Court, which has held the whole gift 
void unless you can ascertain the shares within the poriod.**^ 
This view of the law, so lucidly set forth, was approved 
by the House of Lords in Pearks v. Moselev^^ where 
the bequest was, in substance, to the children of A who 
shall attain the age of twenty-one, and the issue of such 
of them as shall die under that age, leaving lawful issue 
at their decease, which issue shall afterwards attain the 
age of twenty-one or die under that age leaving issue, 
the issue of the deceased children to take by way of sub- 
stitution the shares of their respective parents. It was 
held that the entire bequest was void for remoteness, 
and that parts of it could not be severed, so as to 


PttarU 

V. 


> (ISSO) 6 App. Cas., 714. 
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entitle us to treat one portion as good, though the other 
was bad.^ Lord Penzance pointed out that in Dungannon 
V. Smith the House of Lords had, in effect, adopted the 
principle that where a testator has made a general bequest 
embracing a large number of possible objects, the Court 
cannot mould it so as to say that it is divisible into two 
classes, one embracing the lawful and the other the 
unlawful objects of his bounty. 

If, however, there is an unfettered gift to a class which 
does not offend against the rule, followed by what is 
called an independent substitutionary clause which is 
affected by the vice of remoteness, the original gift is 
good, and the substitution bad. To take one instance, 
the bequest in Goodier v. Johnson^ was to the children of 
the testator’s unmarrietl son and daughter, and the issue 
of such of the children as should die before the death 
of the son, daughter, and the son’s future wife. The gift 
over to the issue was bad, as it was not to hike effect until 
the death of the son’s widow who might not have been 
born in the testator’s life-time, and, if the bequest was 
taken to be to a class, it failed in its entirety. The 
Court of Appeal, however, construed the gift to the issue 
as an independent substitutionar}'^ gift and held that 
the right to the property was in all the children, 
and not merely in such of them as might survive 
the son’s widow, and the issue of those that might 
have died earlier ; in other words, that all the children 
had vested interests, which, u|K)n the death of any of them 
without issue, w’ould pass to his representatives. Conse- 
quently, though the gift over was void for remoteness, 
the original gift remained unaffected. It must be 
confessed, however, that the language of bequests has 
iK>metimes been twisted to bring it within this excep- 
tion, from a natural desire to carry out as far as possible 
the intention of settlors and testators ; indeed, in the 
very case we have been considering. Sir George Jessel 


> (1846) 12 Gl. k F., 516. 
• (1881) 18 Ob. D., 441. 
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admitted that the language used was not appropriate to a 
clause of substitution.* 

I have just pointed out to you that to the primary rule Gift of a fima 
diat where there is a gift to a class, any member of which ‘ 
may have to be ascertained beyond the limits of perpe- 
tuity, the whole gift is void, we have the exception that 
where a part of this gift is by way of substitution, the 
gift to the original class is good, although the substitu- 
tional gift may be void for remoteness. 1 ought to 
draw your attention to another well-marked exception, 
founded on the distinction between gift of a fu: -i 
to a class and gift of a sum to eacli member ot a 

* S^ie for instance Vartker v. flescoiulant of a cliiM by :uol <Mit 
Sro// (1864, as Beav., oil). wliit*h of their shares for tliiMi* ailviineo- 

Hconis I’Tiihcr difficult to support. inent, and dircc*te*l, if the iiicec 

In that (Uisc, a tt‘st 4 itrix had shoiihl die Is'foro the shaivs \vt*rc 

bequeathed her personal property payable, that the trustees should 

in trust when and as the chil<l apply tho iiu'onie towai'ds tlu< 

■or children of her niece should maintenance of the persons ic- 

sevorally attain twonty-ono ye-ars, h|H5Ctivoly who mi;{ht then he 
to pay and divide it equally be- presumptively entitled thereto, 

tweer them and tho child or child* Lord Umiiilly said: 1 shoiild 

ren of such of them (if any) an bt) strikin;:^ wonls out of tliis 

inijiVit die under twenty-one years, will, if I held, tliat the pay 

lint so as iievcrtbeless, that the iiient or the division could be 

child or the children collectively post|ioncil until the children of a 

of any decease<l cliild, on their ^leceastKl child of tho niece attain 

severally attainiiijj twenty-one twenty-one, f«»r the attaioincnt hy 

years, should take between them a «diihl of the niece of Mic of 

equally such share only as bis, her, twciity-oiie, is stated to be flu* 

or their parent would have porio^l at which the j;ift is to take 

lakcn if livinj: ; the w’ill further effect.” It was apparently over 

slireeteil that ao long as any child looked that all the i hihlren of the 

or children of the jiieee, or any niece inc^ht have died under 

descendant of such child or chib twenty-one. ami in that event a 

dren, should l>p under twenty-one division could not Ik* nuule, until 

years, and the niece shotild be at least some one ^n-and child 

living;, the income arising from the reached twenty-one, which mi;;ht 

share or shares to which such child Ihj beyond the limits fixwl by the 

or children or desc'ondants thereof rule a^iinst perpetuities. *S>#ralso 

•should be presumptively entitle<l, Sfimkrnan v. Spmk»iutn (IS49), 

should l>e paid to the niece to be 8 Hare, IHO ; Taylor v. Frohishfir 

Applied by her to their mainte- (185*2), 5 DeG. & Sm.. 191 ; l/oorh 

nance; the testatrix further v,Ooorh (185:i), 8 IML M. A G., 

autitorisod the trustees to advance ?I66 ; Haltfwhi v. RodymrM (185.8), 8 

Any sum not exceedinf: £100 for IleG. M. & G., 640. Cf. SnwIkuM 

each such child or descendant or v. Nadlmr§t (1001), 2 Cb., XIO. 
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class ; thus, where particular sums are given to each 
of the members of a class, the gift is good as to 
those members who are within the limits of perpetuity, 
as the amount of the gift to any one is not affected 
by the existence or non-existence of the others. Thus, 
in Sto7'rs v. Benhow^^ the bequest was of .£500 to each 
child that might be born to either of the children of either 
of the brothers” of the testator, to be paid to each at 
twenty-one ; Lord Chancellor Oranworth held that this 
was not in reality a be(iuest to a class within the meaning 
of the rule in Leake v. Rohinson^^ but rather a bequest 
to such individuals as might at the testator’s death answer 
a |»articular description ; the gift was good, therefore, 
as to the children of the nephews wlio wore in existence 
at the death of the testator, and had as to all children 
born after his death.® Again, even if the amount 
[layahlo to each legatee depemls upon the number of 
legatees, the gifts are treated as independent if such 
number must of necessity be finally decided within the 
limits of the rule ; thus, if the bequest is of a fund to he 
divi<le<l into as many shares as there are children of A 
surviving him, one share to be paid to each child for 
life, and upon his death to his children, such of these 
as were not born at the testator’s death take nothing, but 
the children of those children of A who were born in 


« (IHK^) ^ DoG. M. & G., 390 ; 22 
L. J. Ch., 823. 

•(1817)2 Mer.,3(KL 
• The Hame view had been 8iil>- 
Btantially taken in 1844 by Vice- 
Chancellor Knight Bruce in 
Bought on v. Boughton^ as appears 
from the decree in the cause sot 
out in 1 H. L. C., 414. In re 
MichaeVs Truets (1877), 46 L. J. 
Ch. . 651, and Burkton v. Hay (1879), 
11 Ch. D., 645, in which a contrary 
view hod been taken wore dissent 
ed from in Herbert v. Weheier 
(1880). 15 Ch. D., 610. See iTWeAa- 
fiafA V. Ahmram (1891), 1. tu B.* 


15 Bom., 543, where the benefit 
which each mcnil>er of the cla.ss 
was to take, was residence in 
the family house ; Sargent, C. J., 
held that the beneht which 
each member of the class was 
to take was in no way depen- 
dent on the number of the class, 
that each had a distinct and in- 
dependent right of residence, and 
that the members of the class who 
were in existence at the death of 
the testator, woi*e entitled to share 
in the benefit conferred on the- 
class. 
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tbe testator’s life-time will take the share in which their 
parent had a life interest.^ 

As I have already mentioned to yon, considerable Difticuity oi 
difficulty may sometimes be felt in deeidinn; whether 
a particular gift is a gift to a class within the meaning 
of the rule. There are cases in the books which are not 
easily intelligible, and as the question is mainly one of 
construction of the bequest in each individual case, 
no useful purpose would be served if 1 presented 
you with a digest of tlie decisions on the point. 

I would only repeat and I would ask you never to fo. t 
that for the purposes of this rule, a class is constituted 
not with reference to what is the natural class, but with 
reference to wliat is the gift, that is, to wliom the gift is 
made of a separate independent property. To take a 
very strong case, su})pose the gift to be to d, 13 and 
the children of C, all strangers to the family of the 
testator, and no blood relationship or any sort of con- 
nexion whatever between ^ 1 , H and C ; clearly yl, /?, and 
the children of C do not form a natural class, l)ut they 
constitute a legal class, a class to whom the gift is made 
and who are taken into consideration as a class in dealing 
with that gift.^ When you have settled upon a construc- 
tion of tho disposition that the bequest is to a class in 
the legal sense, 3*011 must next determine whether the <*lass 
iiiav or ma}’ not be finally ascertaineil within the limits 
ot perpetuity ; if it ma}" be so ascertained, the gift is 
good, if not tbe whole gift is void. Here, again, you may^ 
have to take note of well-settled canons of construction ; 
for example, when a will contains an inmuviinte gift to 


• V. PowhuH (1843), 13 
Sim., 3S13. 

• Tlie cane whicli may be most 

usefully cuiiHiilteU is Knappin{f v. 
Titmlimtni (1805), 34 L. J., Cli., 3, 
M here the earlier authorities were 
reviewcMl by Viee-Chaiicellor Kin<i- 
crsley. The case of Oreemeooft 
V. (1851), 15 Beav., 92, has 

I>een much discussed, and is not 
easy to reconcile with OrijffitJt v. 


PotrtuiH (1843). 13 Kim., 393 ; the 
decision has been atteiuptod to lie 
supported by Wofwl, V. C., in 
Call! in V. thrown (l8iTq. 1] Hare, 
372, by KindcrNley, V. C., in 
Knapping v. TomlinMon (1805), 
34 L. J. Cai., 3, and by Kir John 
Homilly, M. R., in WHntfer v. 
JiodflingioH^ each on a different 
{{round. Stiti 1 Jarman, 231) ; 
Marsden, 283. 
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the children of a Hiring person and nothing more, 
and there are children living at the death of the 
testator, they alone take^ ; if, however, the period of 
distribution is postponed, say by the intervention of a 
life estate, the gift will apply not only to children living 
at the death of the testator, but will also take in after- 
born children who are alive at the time of distribution.* 
Thus, if the bequest be to such of the grand-children 
of the testator as reach twenty-five, and, if one or more 
of them liave reached that age at the death of the testator, 
the first of these canons of construction shows that the 
class is closed and the devise is not too remote ;* if, 
on the other hand, in the very same case, the gift to the 
grand-children had been preceded by a life estate, the rule 
in Leake v. Rohinson^ would obviously have been 
applicable.^ 

Mr. Marsden has made a very useful summary of the 
cases in which the question of remoteness has arisen in 
connection with limitations to classes ; I reproduce the 
list here with additions, showing the constitution of the 
class, the period at which it was ascertained, and its 
legal operation. 

In the following cases tlie class has been held too 
remote and the limitsition void. 

(1) Gift to the children of -d, a spinster, living 
when a daughter of A first attains twenty-four.® 

(2) Gift to the children of yl, a spinster, living at 
tlie death of the survivor of A and her future husband.^ 


• SinffUtoH V. (tilburt (1784), 1 
Cox., 68 ; Vintsr v. Fi-amritt (1789), 

Cox., 190 ; Daniiittm v. JjaKatt 
(180S), 14 Ves., 576. 

• Jn ra EmnwVs Estate (1879), 
13 Ch. 1>., 484. 

® Flckm V. Matheics (1878), 10 
C\\. D., 264. It must be r©ra»iii- 
bered, however, that the bequest 
cannot take effect partially or by 
in8t:Ument8 no ai to be valul as 
to that miitiinnm amount or share 


to which every {jrand -child, 
attaining the s])eci6e<l age, must, 
at all events, be entitled, and void 
for remoteness as to anytliing 
accruing by survivorship. 

♦ (1817) 2 Mcr., 36.3. 

* Cf. Williams v. Teale (1847), 
6 Hare, m 

• Dotid V. Wale (1837), 8 Sim., 
615. 

V Lett V. RandaU (1855), 3 Sm. 
& G., 83. 
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(S) Gift to the brothers and sisters of (who took VoW Hmitn 
a life interest) upon their respectively attaining twenty- 
five, or being sisters, marrying.^ 

(4) Gift to the testator’s next of kin at the time of 
failure of children of tinborii children of A? 

(5) Gift to the children of -1 living when the youngest 
attains twenty-five and the issue of children of -1 then 
dead.® 

(<i) To the children of -.“I who attained twenty-one 
and the sons who attain twenty-one of such of th 
children of A as die under twenty-one ;>c/* 

(7) Gift to the testator’s grand-children at (that is 
siudi of tlioni as attain) twenty-one.'* 

(S) Gift to such of the four individuals A, C 
/> as shall li(‘ living at the death of the survivor of th(» 
testator’s daughter and her future husband, and the chil- 
dnui r sffrjU'S who survive their parent of such of the 
four as shall then he dead,^ 

(1>) (lift to .1 B aiul all other, the present and future 
chililr<*n of C living at C\^ death who attain twonty-o’ie 
or marry and the children, who attain twenty-one or 
marry, of such of them as die in TV life, stlr/K'n" 

(10) Gift to th<^ testator’s grainl-children living at 
tin* death of the survivor of their parents.'^ 

(11) (lift to the children of A attaining twenty- 

one and the issue attaining twonty-om^ or dying under 
that age, leaving issue of children of A dying under 
t\v(»nty-on<‘ fter - 

(12) (jrift to the issue of any present or fiitun* 
child of A wlio should die leaviiiic issue and the survixin;; 


I.tahi', V. /{ohiuiifHi (is! 7), 2 

Mrr.. :m:i. 

• V. / Vf/’llS-iS), 'Jo IJvav., 

® iltrint V. 2! 

lloav., 47 S. 

® Spuman \, H'oinf (ls,V>), 22 

litviv., r>i>i. 

* ('romt-h V. (isay), a V, 

Kx.» r»(M. 


• In » Mt rrirk\s Tniulti (iSOfJ), 
« R., 1 Kf|..r>51. 

’ llV/ijr/f-l’ V. 

20 Reav., 128. 

• Burhawin v. Uifrrhon ( 1801 ), 

1 .1. H., 002. 

• PitarliH V. Mo$bU>j (lOHO), 5 

Ap. C:is., 714 . 
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children of A upon the death of any such child of A 
without leaving issue.^ 

(13) Gift to grand-children of A living at the death 
of such of the present or future children of A as should 
die last.*^ 

(14) Gift to A and a remote class as tenants in 
common.® 

(15) Gift to the children of -/I, a bachelor living 
at the death of his eldest son and the children per stirpes 
of such oi* the children of A as are then dead.^ 

(16) Gift to a class to be .ascertained 50 3 ’ears alter 
the testator’s death, consisting of children of the testator, 
their children and remoter issue.® 

(17) Gift to children of A who attain twenty-five 
or being daughters marry.® 

(18) Gift to the daughters of A and B his wife 
living at the failure of Cs issue.'^ 

(19) Gift to the next of kin of the testator to be 
ascertained at the death of his surviving grand-child.® 

(20) Gift to such of the testator’s children as should 
be living at the death of a child of the testator or failure 
of such child’s issue, which should last happen, in the life- 
time of any husband or wife of the child and the issue 
{per stirpes^ of such of the testator’s children as should be 
then dead.® 

(21) Gift to the children .attaining twenty-two,*® 
twenty-three,*^ twenty-four,^* twenty-five,'® of A or of 
the testator’s sons or daughters. 


• (nooch V. Hooch (1851). 14 
IScav., 505. 

» Hooch V. Hooch (1851). 14 Beav., 
50j. 

* Porter v. Fox (1S31), GSiiii.. 485. 

* Shiarl V. Cockerell (1870). L. 
11., 5 Ch. Ap., 7i:i. 

• Sfwakman v. Speakman (1849), 
S Hare. 180. 

• Hrifith v. Blunt (1841), 4 Beav., 
218 . 

» Jm V. AudUu (1787), 1 Cox. 324. 

* Uiujes V. Hayes (1828), 4 Huss., 
311. 


• Hodson V. Ball (1845), 14 Sim., 
558. 

•® Vawdry v. Hedder (1S:10). 1 
Kii 8M. & My., 203; 2’homast v. 
Wilher/orce (18^)2), 31 Beav., 299. 

Bull V. Pritchard (I82(i), 1 
Russ, 213. 

Newman v. Newman (1839), 10 
Sim., 51. In re Blakemore\s Settle- 
ment (1855), 20 Beav., 214. 

*• Judd V. Jmid (18;i0), 3 Siin., 
525 ; Ring v. Hardtrick (1840), 2 
Beav., 352; Chance v. Chance (185:4), 
IG Beav., 572 ; Eoidand v. Tawney 



IN imiTISH INDIA. 


15i» 

(22) Gift to A for life and after his death to his liwiita- 
descendants bearing a specified name for life.* 

(23) Gift to the children of who attain twenty- 
five except -V, }'and Z,'^ 

(24) Gift to the testator’s children living, and the 
issue of sucli ns should be dead upon failure at any time 
of issue of one of the testator’s daughters.® 

(25) Gift to all the testators* gnind-children who 
attain twenty-four* or twenty-five.® 

(20) Gift to the testator’s grand-ehildreu living a* 
the death of each of his j)re8ent and future grand-child ’ u.*' 

(27) Gift to the child, if one only or to the ebildreii 
if more than one of A, who attain twenty-live ainl sur- 
vive her ; the gift being of a sum to bo raised from and 
after a (diild attains twenty-five, and A being t heit ntt' at 
the testator's death of her only child wlio afterwards 
attain s t w en ty-f i ve P 

(28) (lift to such of the grand-children of the tes- 
tator as her sister sliould Ijy will appoint and as migiit Im^ 
living when ce'rtain annuities and mortgages are jmid of!/ 

(2‘,») Gilt to such of the nephew's and iiiec<*s (named) 
of the testatrix as should be living twelve months after 
the death of A and the issue then living and who should 
attain twenty-one or marry, of such of the nephews and 
nieces as should be theu dead 

(iS’iS), 1*6 Dcjiv., (J7 ; Jtortfhnm * NMtiuan v. Neir>mun (IKW), 

(ISoO), S Usifo, i:n ; liUi’ 10 Sim., 81. 
tjructi V. Haiinirk (1818), 16 Sim., • lilatfrore v. Nanr>n'k (1848), 

a7I ; rivkj'nnt v. Jii'nwn (18j 6), 2 16 Sini., 371. 

K. A: ,J., 426; JitinUr v. Jtulil ® i-ontier v. ortnn (18’m), 21 

(1833), 4 .Sim., 4.!Vi ; Iiut€ v. Hm-mav Hoav., 91. 

(1846), 9 Jtcav., ,320, wliere the mar- ’ M*rliu w iUuymt'f (Is^K), 2.’i 

;'inal note ih iiirurreet, the lieqim.st ISeav, 125. 

having been liehl void for reiiioTe * Jiiighl v. Jtarftioll (IHKI), 10 

ness. In re Morre'it getUemeiU Ch. I)., 294. 

(18V»>, 21 JBchv., 174. • IteHliurk v. Pvrlltnut (1877), 

* Jieffinffton v. Jloherte-fJiureH 7 Ch. IJ., 693 ; this i.M an example of 

(1881), 19 Ch. 1)., r>20. a elaKS-t(ift, where the shan-s ara 

* CoMjtorl V. Austen (1841), 12 asciM*tai liable as to their sniallest 

Sim., 218. blit not as to their largest amount 

* U'ehsfer v. Pat'r (1858), 2(j within the legal |>eriod. 

Keav., 236. 
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(30) Gift to A for life, then bis children saccessively 
for life and after the death of the survivor of A and her 
children, to ^ and her children for their lives in like 
manner and after the deaths of ^ and their children 
to the appointees by deed or will of the last survivor.^ 

In the following cases the class has been held not 
too remote and the limitation valid : 

(1) Gift to the great grand-children of A living 
when a child of D first attains twenty-one.* 

(2) Gift to such of A’s children as shall attain 
twenty-five, A having died after the date of the will and 
before the testator.® 

(3) Gift to the children of the testator’s unmarried 
son and daughter and the issue of such of the children as 
should die before the death of the survivor of the son, 
(laughter and son’s future w-ife.* 

(4) Gift to such of the testator’s children living at 
his death as should attain twenty-two.® 

(5) Gift to the grand-children of B living at the 
death of with a direction as to payment at twenty-five.^ 

(()) Gift to the children of A and B who attain 
twenty-five, there being a child of twenty-five at the 
testator’s death 

(7) Gift to the grand-children and great grand- 
children ccijiha or per stirpes) of A living at the 

death of a child of A^ which child was living at the 
testator’s death.® 

(8) Gift to the testator’s cousins, living at his death 
or born before the death of his widow and the issue of 


• MUUjtf^y V. Tathij (1890), 43C]i. 
D., 401, where the ^ifls to the 
appointees were held void for 
remoteness. Compare Ashley v. 
Ashley (1S33) 0 Sim., 3f8, where 
<T 08 s remainders amoiig^st a class 
of unborn tenants for life were 
held );oo<l without discussion. 

• Parker v. Scott {1864).33 Beav., 
oil, 

• Southern v. Wollaston (1H52), 
IG Beav., KiG; Williams v. Tsais 
(IS47), G Hare, 239. 


• Oootliar v. Johnson (1881), IK 
Ch, D., 441 ; here the gift was by- 
way of an independent substitu- 
tionary gift for another M’hich 
w’as void for remoteness. 

» A'l/iotf V. £//wtt(lS4l}, 12 Sim., 
270. 

® Kerern v. WiUiatns (1832), o 

Sim., 171. 

’ Picken v. Mathe^cs (1878), 10 
Ch. D., 2G4. 

• Wetherell v. Wtthsrell (IsaS), 
1 DeG. J. & S.,134. 
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cousins in the widow's life, siK*h issue taking per 

stirpes and by substitution.^ 

(i>) Gift to the present and future ehildren of l staiuLsof 

with gifts over which are too remote, for example upon tii'* * 
the death of a child under thirty to the survivors,*^ or 
upon iht* death of all the ehildren uiuhn* twenty-liv(‘.* 

(10) Gift to -1 and li and all tlun'r ehihlren and 
their heirs for ever, that is, a gift to and B and their 
ehildren as tenants in eominon in fee.^ 

(11) (jiift after the death of th<‘ siir\iv<»r of /I and 
B to the immediate or direct descendants of -I or Ji 
lu'aring a specilied name for life.'* 

(12) (lift of the proceeds i>f sale of real estate, 
dirccl(Ml to be sold upon failure or expiration of an (‘state- 
tail limileil by the will, to theehildn ii of /> other than -I 
living at tlu‘ failure or expiration <»f the* estat(‘-tail and 
the i.-sue of >ncli of B^s chihlren tis should la^ tin*!! d<‘ad 
and tin* is>ne of A ; with a substitutionary gift to their 
childri*n <»f tlie shares of ineml)<‘rs of tlie a)>ov<^ class 
who sliould dit* before the period of distribution.^’ 

( lo) Gift to the pr(‘S(‘nt and futun* chililr<‘n of .1 
who should be living at tin* death of /h with a direction 
to s(‘file th(^ sliares of the daughters upon them for life 
with reinaindtM* to their children.* 

(14) (jrift of .^oOO to each of th<^ pr(*s<*nt and 
future children of the testator's pr(*8ent ainl future 
ne]>he\vs and niec(‘s.’’ 

• iitiitiif'iii V. (i8r>a), ,‘{ Dc 

M, A: mu. 

• I’titfhtr V. Frntn’shf'r (18.1:?;, .*i 

Ih ii. Sni.. un. 

• Ildi’ifrd.sff/' V. Haniraifiif 

1 II. S: M., 10.".. 

• t'onuftr/i V. (Utfums vls"»0, 17 
ISeav., .S07. 

• Jit fiitttjt on V. Ilnht.rts (iatf'f'U 

(1881 », laCli. J>.. rj20. 

• Ht'ttKinan w J*mrse (1S71), L.H.. 

7 Cli.. 27a. 

» Wiltton V. Wihon (1858) , 28 L. 

M, LP 


J. t’li., 9.7, M'htjre tlu; .MUpoiiuMfU 
wjiM lifM v*>i<I for rc 
nioionetiH except as to 
horn in llic teKt.;itoi-'K life time ; 
Htnrhftrl v. Wffmtffr (ISMO), !."> i’ll. 
!>,, I»10 ; ef. Arnofti v, (Utnfjrfrf 
(|.S30),1 & My., wliifli <ra.n 

he no loiif^er treatcfl as law in ho 
far an it fle<-i<leM that the ^ift over 
in cane of eJiihlren living: aJ 

tfie tentator's death, in inv;ilid. 

• StorrH V. /firjohotr (lsr>a),.'l DtdJ. 
M. k StM). 


11 
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(15) Gift to nephew of testator of a sum for life 
with power to appoint to children, under which the nephew 
appointed £2,000 to each of bis daughters at twenty-four 
and the residue to his sons equally at twent^’^-four, with a 
gift over, if no son should attain twenty-four, to daughters 
at twenty-four. * 

(16) Gift to A for life, upon deatli of A to 
xlaughters of testatrix for life, upon her death income to 
be applied by trustees for maintenance of the daughters’ 
(diildren until each attain twenty-five, when the share of 
that child was to be paid over to him.* 

(17) Gift to the children of the testator’s daughters 
ill equal shares as and when they should attain their 
respective ages of twenty-two.® 

(18) Gift to children of testator living thirty years 
after the death of their mother or their heirs.* 

(ID) Gift 4-0 children and grand-children oi* A ami 
children of B and C living at the death of A.^ 

(20) Gift to children of A at twenty-five with 
substitutionary gift to grand-children of A at twenty- 
five.® 


* Wilkhiatou v, Dunran (1861), 
^10 Bcav., Ill, where the appoint- 
ineiit of the anni of .C*2,(XX) was hehl 
vali<l only in respect of such of the 
ilaui^htci'H as wore tlii'oo yeai*s old 
at the testator’s death. Cf. Van- 
lirockdnrg v. Malcolm (1885), HO 
Ch. D., 172. 

■ In TH Kfivan's Tntslx (1887), H4 
Ch. D., 716. 

• Mowlfttl V. Hoilaou (1887), ^5 


Oh. !>., 350 ; Lmc.h v, Leach (1843), 
2 Y. A[. C., 495 ; Wenmolh v. Wen- 
moth (1887), 37 Ch. l>., m 

• Lachlan v. Iteynohls (1852), 
9 Hare, 79(i. 

• Harvey v. Harvey (1842), 5 
iloav., 134. 

• Lnshiniflon v. Penrire (18(5S), 18 
L. T., 597 ; A’'#i»f 7 v. Whitten (1890), 
62 L. T., 391. 



LE(TU11E VII. 

The lirLE against Peupetuitiks as it affects Limi- 
tations TO Classes and Limitations to a Series. 

In the last lecture, I explained to you the rules whiv.i 
regulate the vali<iity of 1 imitations to classes ; w© have* 
next to consider \vhat are called limitations to a series, 
which are governed by entirely different |»rinciples. It 
is not difficult to see that ti bequest to a class or number 
of persons who take together stands on a ver}* differiuit 
footing from a becjnest to a succession or series of ptu’sons : 
in th<' case of a class, the (juantum of the hecpiost to each 
inemher di^iends upon the nuinher of the class, anti 
if the class cannot he finally ascertained within th<‘ 
limits of perpetuity, the entire bequest necessarily fails ; 
on the other hand, when tlie bequest is to a stories of 
jiersons, where each beneficiary takes successively beeiiusc 
be bears a particular character, or answers a certain 
descrijttion or fills a specified }iosition, it seems reasonabb* 
to bold that the first of the series, if he is qualified to take, 
should take even though the subsequent bequests are 
void for remoteness; in other words, if we have a series oi’ 
bequests, and if the first differs from all the others, ancl 
would he good if it stood alone, it cannot be affe<‘ted by 
any taint that may attach to th(? siibse<]ueiit limitations ; 
it must he treated just as if it were the only limitation, 
and must stand or fall by itself. The leading case on the 
subject is Tollemarhe v. Coventrvy^ which arose ujioii 
the construction of the w’ill of Ijord Vere, who had made 
a bequest of certain chattels to trustees in trust for his 
son A for life, ainl upon death of “ for such persons 




Hfi it^K. 


(l&TI) 2 CT. A F.. 611. 
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as shall from time to time he Lord Vere,” it being his- 
intention that the chattels “shall go and bo held and 
enjoyed with the title of the family, as far as the 
rules of law and equity will permit/’ A enjoyed the 
chattels and died leaving two sons, />*, C, born before 
tlie testator’s death ; B enjoyed the chattels and died 
leaving a son />, born after the testator’s death ; died 
an inlant and unmarried. The ([uestion was whether tlie 

TuUnmu'h repreftentative of B or of 1> was entitled to the chattels. 

(Wnttyn. »Sir John Leach, V. ()., who heard tlie cause in the lirst 

instance, held that ]J took a valid interest under the will, 
and his representatives were entitled to the chattels. This 
was confirmed on appeal by Lord (Chancellor Lynd hurst ; 
but the House of Lords, upon the advice of Lord 
JL*ougham, reversed the decree. Yon will sec that there 
were two distin^ questions in the case, namely, (1) did 
]) take any interest under th<‘ will, (2) did B take any 
interest under the will. As to th<^ first of tliese questions, 
it is clear that J) did not take, for, although in the event 
which actually happened, the limitation to D took effect 
on the death of B who was alive at the detith of the 
testator, it was quite possible that the successor of A 
might not have been born during the life of tlio teshitor. 
and the bequest on the death of such successoi might 
not have therefore taken effect within the limits of the 
rule. It must be confessed, however, that though the 
House of Lords decided against the validity of D\< 
claim, the reasons assigned hy Lord Brougliam would 
hardly boar close examination and, indeed, if those 
reasons w^ere sound, they w^ould, as Lord lirougham 
liimself admitted, at once destroy the edaim of B along 
with that of As reganls the second (|uestioii, 

namely, wliother B took under the will, the Houses 
of Lords did not decide the point ; it may be pointed out 
however, that the limitation in favour ot B^ as the first 
member of the series, was valid ; it was to take effect 
immediately on the death of >!, and there is no reason 


on Property, 
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Avhy tlie first Lonl Vere after A shoiiM not take, because 
liis successors could not take ; ' in other words, the l)o<]uest 
in favour of the ]>ersc>u who may from time to time bt' 

Lord Vere, was not a becjuest to a class, but rather 
involved a succession of bequests, the first of which 
mi^bt take effect though the others were too remote. 

I must confess, liowever, that there has been considerable 
diff’erence of opinion iijKm the point, anil matters have 
bfeii complicated by reference to wliat is called tlie 
“ <ie!ieral intent " of tlie testator which it is, in manv 
cases, next to impossible to ascertain. Thus, in 
V. Jhhrison^^ tb<‘ devise was of chattels to trustees, in 
trust to permit the same to be used bj' the person 
entitled for tbe tiim^ bein^ to the possession of real 
estate under certain settlements, and to eonv(»y tli(*ni 
absolutely to tbe first tenant in tail ^under the settle- 
ment who mi/j^lit attain twenty-one years ; it is manifest 
that a person of this description mi^ht not conu^ into 
<*xist.<*iice within the limits of perpetuity and the bcipiest 
was bidd void for remoteness. Apiin, in the very import- 
ant case of Ihiinfitamm v. Smtih^ the bequest was of 
Icaseliolds upon trust for tin* jj;randsoii of tint testator lor .iV/,. 
liie, witli direction that after liis death, tbe profits were 
to ^o to the person wlio for tbe tiiir* bein^ would lake* by 
descent as lieir male of the body of tbe j^randson, ami 
the leaseholds to be conveyed absolutely to tbe tirst of 
this siM’ies of [»ersons who mi;j;ht attain twenty-one ; 
clearly, here also a person of this descri|>tion (‘ntitled to 
take alisolutely mi^ljt not come into existence within tlie 
limits allowi'd by tlm rule, ami the ]>roperty ini^jht not 
vest for generations : the bequest, after the life estate, 
was. tlierefore, too remote and silto^ether void. In the 
actual event, tlie eldest son of the ^rarn^son had 
attained twenty-one during* his father's life-time ; this. 

• sv#. the jiiil^rim*iit of Mr. .Ins- « (IHIO) 10 Sim., 405; Ti My. ^ 

1 irr I*iitfffcoii in l*J (’1. ti F.. 503, Cr., 2ti. 

ami of Mr. r Paiki- in 12 (’I. ■ (IK|5) 12 Cl. k F., 540. 

A F.. COK. 
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(Vof«swoll^ # 1 , 


of course, was wholly immaterial, as the validity ofc 
the devise was to be tested not in the light of actual,, 
but of possible events, and it was a pure accident 
that a person answering the description was in existence. 
Lord Chancellor Lyndhurst in moving the judgment of 
the House of Lords, said : “ The disposition was to be 

to a person answering two descriptions ; he was to be the 
heir male of the body taking by descent from the grandson, 
and he was to be of the age of twenty-one years. It is 
quite obvious that those two circumstances might not 
combine for many generations, and indeed it is possible 
that they might never combine. It is obvious, therefore, 
that this disposition of the property is void for remoteness.' ’ 
You will see, therefore, that all that it was necessary to 
decide for the purpose of these cases was to hold that the 
bequest was void for remoteness as the vesting might be 
delayed beyond the period allowed by the rule ; lor even 
admitting that the bequest in each instance was to a series, 
the entire bequest would necessarily fail, inasmuch as if 
it had boon limited only to the first member of the series, it 
would have been obnoxious to the rule against perpetuities. 
These decisions, therefore, cannot rightly be regarded 
as authorities in support of the view that in the ease of a 
bequest to a series, ‘‘if any one member of the series- 
may be too remote, the limitsition is altogether void.”^ 
Indeed, the opinions embodied in the several judgments 
in J haujannon v. Smit/i^ are by no means easy to reconcile; 
but Mr. Justice Cresswell seems to point out the essence- 
of the matter when he says that the question is, not 
whether if ii or ^ took must take in due time, but 
whether the estate, if taken by any one under this^ 
bequest, must be taken in due time.^ This does not seem 
to be inconsistent with the view that the bequest in favour 
of the first member of the series would be valid if it 
necessarily took efiect within the limits of perpetuity. 
Lord Lyndhurst also accepted it as settled doctrine that 

* Mr. Marsden takes the oppo- * (1845) 12 Cl. & F.. 546. 

site view, p. 119. * (1845) 12 Cl. k F., 564. 
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if the first estate in the order of succession is not void for 
remoteness, if it is a good estate, it would not bo affected 
by the fact of the successivo estates being void on that 
account ; but he went on to add that there was nothing 
to show that the testator in the case before him intended 
to make a grant of successive estates.* 

The ease of Liley w Ilay^ also does not favour the more v. 
stringent view ; in that case, there was a devise of real 
estate to trustees upon trust to distribute the rents among 
certain families whose names were mentioned; Vice-Ohun- 
cellor Wigram held the devise good so far as the persons 
named were concerned, and added : “ When* the will 
directs that the objects are to take in succession, there can 
be no reason why the devise is to be held void on the 
ground of j>erpetuity.”* To take a case on the other side 
of the line, we may refer to Wainman^v. Field^^ where 
the devise was of freehold to A for life, remainder to Ji rVnf. 
for life, remainder to B\s first and other sons successively 
in tail mah‘, and also of leasehold to trustees to pay the 
rents to the person entitled for the time being to the free- 
hold, with direction to convey the same absolutely to him 
as soon as he became by good assurance* seised of the land 
in fee simple in possession. Vice-tUiancellor Wood held 
that the whole of the bequest after the life-estates was 
void for remoteness, as the freehold estates might travel 
through a long series of successive minorities for centuries. 

It is difficult to see, however, why the bequest should not 
take effect in favour of the first tenant in tail who must 
take upon the death of B ; at any rate, the decision in 
JJiitHfUHiion V. upon which reliance was placed, does 

not establish the invalidity of such a bequest, and i.s, in 
fact, distinguishable, inasmuch ns the gift there in favour 
of even the first member of the series was void for 
remoteness. 

« (184«) 12 (M. k V., 625. l-q.. 1**52. 

•(1H42) 1 Hai-e, 580. 11 L. J.. • (IHM) Kay. 5<»7. 

Ch.,416. » (1845) 12 Cl. &F.. 516. 

• Of. IHlUtu V. Ir. U., 10 
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Intention of I have already mentioned to you that in some of the 
grantor. cases a middle course was adopted, and it was held that 
where the intention is clearly expressed that the bequest 
is to take effect only if all the members of the series maj^ 
in succession enjoy the property for life, the entire bequest 
must necessarily fail if any member of the series is beyond 
the line of jierpetuity ; but if, on the other hand, the inten- 
tion is clear that the bequest should operate in favour of 
such members only of the series as are within the line of 
perpetuity, such intention will be carried out. The 
tendency of the recent cases seems to be in favour of the 
more liberal view, and effect is given to the intentions of 
the testator so far as the law permits.^ 

Uuicfi Bumma- The leading propositions on the subject of limitations 

rised in Vnttlin . i i i* *1 a* a • ' a1 

V. itrotnu to a class aiid limitations to a series were thus suininaris- 
ed by Vice-Chancellor Wood in Cattlin v. Bnncrr : 

(i) An executory devise is bad unless it be clear 
at the death of the testator, that it must of necessity vest 
in some one, if at all, within a life in being and twenty- 
one years afterwards. Dungannon v. Smith} 

(ii) The objects of the testator’s bounty must be 
ascertained by construing his will without any reference 
to the rules of law which ])rohibit remote limitations 


‘ See In ra Johmo'tCs TruUs 
(1866), L. K.. *2 Eq.. 710. MiMcworth 
V. Hinkman (1S36), 2 Keen, 05S; 
5 L. J. Ch., 127. Cf. V. Hid- 
dol/di (1875), L. H.. 10 C. P., 701. 

Where no question of renioteness 
arises, blit a gift to a class fails 
as regards some of the members, 
the entire gift, it seems, does not 
fail; see In re Coleman and Jarrom 
(1876), 4 Ch. D., 165, in which 
case it was held that where 
tlicro is a gift by a testator to 
a class, those members of the 
<;la8s who are at his death cap- 
able of taking, take the whole, 
the gift being construed as 
shewing an intention on the pait 
of the testator that the class shall 


take 80 far as the law allowN ; Sir 
(leorge Jessel, M.U., observcil : 
“The testator may be considered 
to have a primary ami a secondary 
intention. His primary intention 
is that all members of the class 
shall take and his secondary inten- 
tion is that if all cannot take those 
M'ho can shall do so. The true 
rule is that those members of tlie 
class who are, at the testator’s 
death, capable of taking, take, and 
those who become incapable of 
taking—- whether by dying in the 
testator’s lifc-timc, or by attesting 
the will, or by some other opera- 
tion of law— do not take.” 

« (1853) 11 Hare, 3?2. 

• (1846) 12 01. & F., 546 (570). 
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and, after the will has been construed, the rules of law as 
to perpetuities are to be ajiplied to tlio objects so 
ascertained. 

(iii ) If the devise be to a single person answering 
a p:iveu description at a time beyond the limits allowed 
by law, or to a series of single individuals answering a 
given description, and any one member of the series 
inteiuled to take may by possibility be a person excluded 
by the rule as to remoteness, then no person whatev(*r 
can take, because the testator has expressed his intenticv 
to include all, and not to give to one excluding others. 
Proitor V. Bishop of Bath and IVcZ/.v,* Jhinpannon v. 

(iv) Where the devise is to a class of ]>ersons 
answering a given description, and any member of that 
class may ])Ossibly have to bo ascertained at a |)eri(Kl 
exceeding the limits allowed by law, the same conse(]uence 
I'ollows as in the preceding rule, and for tlu^ same n^asoii. 
jee wAwUeff,^ Leake v. Bohinsoa^^ Gooch w Gooch, 

(v) Where there is a gift or devise of a given sum 
of money or jirojierty to each meml»i*r of a class, and the 
gift to each is wholly independent of tlie same or 
similar gift to every other mem))er of the (rlass, and can- 
not be augmented or diminislied whatev<‘r be tin* nunil>er 
of the other members, the gift may be good as to those 
within the limits allowed by law. Stores v. Jienhotc,^ 

1 now purpose to examine bow far the principles we 
liave hitherto explained are coirsisbrnt with Hindu law 
and ought to be engrafted on that .system. J5ut Iiefore 
I do so, I ought to i»oint out that the very stringent rule 
laid down in Leake v. Bohinson has not, even in Kngland, 
been reganled as the (Miibodiment of gooil sense and 
wisdom. Indeed, Sir William Grant, M. H., in his 
judgment in that very ease, observed that it would 
have been w^ell if the (Courts had originally held an 


(tlftfi'n 

V, 

Jlnttru, 


A/r//y? 

V. 

Kuhiumnm 


> (1794) -J H. Bl.. .m 
« (lS4(i) 1*2 Cl. & F., 546 (574). 
» (17K7) I Cox., 324. 
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» (1851) 14 Boav., iViT). 

• (18:«) ‘2 Myl. k K., 46. 
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executory devise transgressing the allowed limits to be 
void only for the excess where that excess could be 
clearly ascertained.^ Similarly, in Pearks v. Moseley^ 
Lord Chancellor Selborne said : “ It may be that if Jee 

V. Audlei/, Leake v. Robinson^ and a long series of cases 
which have followed them, had never been decided, the 
Courts might have reasonably wished, if they could, to 
find some means of modifying the application of the rule 
of remoteness, so as to preserve as much as possible of the 
intention of testators, and sacrifice only, if they could 
discover it, the real excess. But whatever one might 
have thought of the possibility of doing this, if the ques- 
tion had been entirely free from discussion, it has been 
long since settled and determined ; and I apprehend that 
now no authority, less than that of the Legislature, can 
alter it.’’ Lord Penzance added that the matter might 
very well have been debated a hundred years ago, and 
might be worthy of consideration now, if the question 
were one of legislation. This, at any rate, is warning of 
which we might well lake heed ; and you will not, there- 
fore, be surprised to hear that the artificial rule which 
operates to exclude a whole class because the bequest tn 
one member is tainted with the vice of remoteness, 
although made applicable by the Legislature to the limited 
class of cases to which Sec. 102 of the Indian Succession 
Act extends, and although applied in all its severity in some 
of the earlier cases in this country even where the bequest 
failed for reasons other than the vice of remoteness, has 
been, in later cases, practically regarded as inapplicable ta 
dispositions by Hindus. 

One of the earliest cases in this country in which the 
question was raised is Bramamayi Dasi v. Japes Chandra 
hiUt} There the testator, after giving life estates to his 
four sons and two grandsons, directed that upon the death 
of any of his sons without leaving male issue^ ‘‘ the share 

* (1817) 8 Men, 389; 16 R. R., 182. case criticised l»y Wilson, J., in 

* ilKKO) 5 Ap. Cas., 7U, 726. 1. L. R., 12 Cal., 671 (1886). 

* (1871) 8 B. L. R., 400. S 00 this * The woixls male issue ** were- 
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of such son sboulil belong to the survivors of the sons and 
grandsons for life, and their respective male issue abso- 
lutely after their death.” The gift over was construed as 
a gift to the surviving sons and the living male issue of 
the deceased sons as a class, the surviving sons to take for 
their lives, and the issue of the deceased sons absolutely.” 

01‘ course, their male issue might include persons born 
after the death of the testator, and in respect of such 
unborn persons the gift was bad ; it was lieM, therefore, 
that the entire gift over failed. Norman, ('. d., after 
pointing out that the gift, so far as it was a gift to -.le 
unborn male issue of the sons and grandsons of the 
testator, must fail by reason of the ruh* that a gift by a 
Hindu to a person not ascertained or capable of being 
ascertained at the time of the death of the t(‘stator, cannot 
take effect, went on to observe : It is a well settled rule 
in construing wills, founded upon exceihuit reasons, and 
which has been adopted in Sec. 102 of tlie Indian 
Succession Act, that where there is a gift to a class and 
some persons constituting such class cannot take in 
consequence of the remoteness of the gift or otherwise, 
the whole bequest must fail.” 

A similar <iuestion was raised in a later case ' which 
arose upon the construction of another clause in the \v\\\ j rLn,/nK 
we have just considered. The testator afO^r giving life 
estates to his sons and two grandsons directed tliat upon 

male iHNue are void, as iiieludin^ 
objeetb too r emote or incapable of 
taking a beiicHt uucImi* thi» miH. 
all limitatioiiM ulterior or expend 
ant on »ucli remote or invalid 
deviHCM areulMo void for tlu* reanrum 
tfiven in the caw nf Prortor v. The 
Bishffp o/ Bath (1794. H. Jil., 

Hu<;li reasomi l^einf? equally appli- 
cable to a Hindu an to an Kiit^liNh 
tentator. and hiicIi roaHons would, 
of course, apply more ntroiif^ly in 
a case where an object of the 
prior devise, a« /t in this case, 
actually came into cxiHteiu e." 


(‘onstriied as equivalent not to 
HOII8 but to deHceiidants 
ImmumI from his loins.” 

* Sundamiuey Duumh v . Joynnh 
Chandra Dull (1877, 1. L. R., 1* Cul. . 

The leiiriied Judge distin- 
guished the cose of Krishna Ba- 
maui Daei v. Anaitcia KrUhna 
Bose (1869. 4 B. L. U. (>. C.. 231, 
279) on the ground that there the 
gift over, did not in teniis com- 
prehend a class of issue whom the 
lii-st taker should leave surviving 
and held, that B took nothing 
under the devises in the testator’s 
will. And if the devises to the 
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the death of any of the life tenants “ leaving lawful male 
issue, such male issue shall succeed to the share of their 
father, to be transferred to them on attaining the age of 
twenty-one years.” At the death of the testator one of 
his sons A liad a son B ; but as A survived the testator, he 
might possibly have other children horn after the death of 
the testator, and the bequest, so far as these unborn children 
were concerned, was, of course, void ; it was consequent- 
ly held, upon the authority of Leake v. Robinson, that B 
took nothing under the will as he was one of a class 
some members of which were incapable of taking under 
the testator’s will. Pontifex, J., observed : “ If any 

other sons had been born to A, they certainly would 
not liave been capable of taking under the testator's 
will ; and, in that case, it seems to me, it would not 
have accor<Ied with the testator’s intentions that B should 
take the whole of A^s share to the exclusion of his 
brothers. The question of the testator’s intention in 
such a case was well considered by Sir AVilliain Grant in 
Leake v, Robinson, and of course, the question of inten- 
tion is the same whether a testator be English or Hindu.” 
Of course, the fad that A never had any son other than 
li ever born to him, was wholly immaterial. 

The same question was raised in the case of Kherode- 
moneff Dossee v. J horfjamonetj Dossee ‘ where the bequest 
was by the testator, “ to the son lately born to A and to 
the son or sons that may hereafter be born to him it was 
held, upon the authority of the cases I have just ref(M'r(*d 


* (1S78) I. L. R., A Cal., 4r>5 ; per 
O. J., anU Markby, J., 
iitfirniing the deeision of Pontifex, 
J. Mr. Justice Markby pointed 
out that tbo Judicial Coiumittce in 
Soorjm Moiifjf Dossh v. THho- 
hmuUwo Mnllirk (1862), 9 Moo. I. 
A., 123, by upholding a gift to 
sons, to go over, if any of them 
die<l leaving a son or a son’s son 
“ to such of my sons nml my son’s 
sons as shall then he alive,” and by 
their subsequent approval of that 


case in lihoohau MoUivi Dehtja v. 
Mnrrlsh Chu rider Chowdhry (1878), 
5 I. A., 138; I. L. U., 4 Cal., 23, 
had not recognised the validity of 
a gift to a class including “ son's 
sons, etc.,” which might inclufle 
unborn persons, and consequently 
the two dtM’isioiis of the Privy 
Council referred to <iid not form 
any exception to or extension of 
the rule laiil down in the Ttnjore 
Case (1872), I. A. Sup., 47. 
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to, that tlie was to a class, sonic incinbcrs ol’ which 
coultl not lt‘^ally take and was consequently wholly 
void. 

But, this course of unii'orin adherence to |>rinciples 
of const met iiui borrowed from English law, ])rinciples 
which v(*rv often defeat the intentions of tt»stator>, 
and wbiidi would be wholly inapplicable to this country, 
but tor the *|ue>tional»le assumption that rules of construc- 
tion are the same for all testators, be they Indians or 
En;:lishnu*ii, has b(‘en rudely disturbed by a rec(*n* 
deci^i<)ll of the Privy ( ouncil.^ In that cast* A, his on 
/>\ and iiis ;xi Jiiidson C wer<* memb(*rs of a joint ]\litak- ^ ^ 
^hara family. As B was a man of profligate habits, A • 
with a \iew to sa^e the ancestral propt^rty from ln‘iM;> 
wa>ted by the vic<‘s and (‘xtrava^ane<‘ ol' /?, (‘xecut(‘d a 
deed ol oifi \\\ fav(»ur ot‘ (\ which provided that ‘W’ 
iiiins(*lf and his own Ijrothers w ho may Ik* horn h(‘reartt*r, 
are aiul will b(* tin* permanent and riolitlul owiu'rs and 
< laimants of all the ane(‘stral prop<*rti(‘s,*' was a parly 
to ibis oift, und r(*ceiv(*d sub>taniial consideration for hi-^ 
consent to a total <*xclusion from tin* ance>!ral property ; 
ihe (h'cd was re^isten*d, ainl o>t(*n>ible change ol* posses- 
>ion was etfeet<*d by [U’oper and n<‘cessary mulation of 
names in the revenue n‘;;isters. Upon the death of both 
A and U, the properties wt n* claini(*d by the mother of 
as heiress ; hut the creditors of // imp(*aeh(*d the lecalilv 
<d tin- settlem<*nt on tin* opound, amon;^ many others, that 
as the dee«l, which cl<*arly contenqdaled ben(*lits as wi*ll to 

as to after-ixirn sruis of />, was inoperative in favour ol 
nnl)orn ]»ersons, it was inoperative even as regards (\ Tin* 
dudicial ( oinmittee held that the transfer was not void 
hut took effect as a valid transfer to C ; the whoh* of tin* 
judgment is well worth careful perusal, hut I must 
content my>elf with quoting only one passage: “It is 
said that the oift is made to a class, and that inasmuch JinJermont of 
as some of the class are unahle take, none can take, 
and certain sections of tlie Indian Sm*ee>sion Act, 


Hai liisften Chaml v. Asmaitid Kotr (ISS4), L. It., 111. A., 104. 
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jimiini^ (jiuknd ig65^ are invoked to give weight to this contention, the 
AHmuda Kwr, Legislature having thought fit to apply those sections to 
Hindu wills. Independently, however, of the distinction 
which may be taken between wills, the operation of which 
is suspended during the testator’s life, and deeds which 
operate immediately, specially such deeds as confer a present 
interest upon a present person, the sections cited have no 
bearing on such a gift as that under consi«leration. Sec- 
tion 102 lays down the rule that a bequest inoperative as to 
some of a class shall be void, not in all cases, but only 
when the bequest offends against the rules contained in 
Secs. 100 and 101, and the gift under consideration does 
not fall within either of these two sections. It may be 
that illustration (A) to Sec. 102 imports into India an 
English rule of construction which usually defeats the in- 
tention of the testator. But whatever force the illustra- 
tion may have— and it seems out of ])lace as attached 
to a section intended not to define the word ‘ class, ’ but 
only to establish a special incident of gifts to classes — 
it is not made applicable beyond the two cases 
contemplated by Secs. 100 and 101. Assuming that 
the deed is intended to express a gift to the 
brothers of C, which cannot take effect as such, what 
is the whole scheme of the parties ? "We find them 
bent on saving the ancestral estate from the consequences 
of the continued extravagance of one of its members. 
The plan they adopt, probably the only plan open to them 
except a complete partition, is a transfer by the head of the 
family, with the consent of his son, to the lower generation. 
The only member of that generation is the grandson C. 
He, therefore, is made to take hy name and immediately 
and the possession and ownership are transferred to him. 
Is then the gift indisputably designed for him, wholly 
to fail, because the parties supposed that they could 
join with him, possible afterborn sons, who, if any 
had happened to be born, could not legally claim 
under a gift ? Is B whose interests were bought out 
for valuable consideration, to re-enter upon his son, in 
whose favour they were bought out? No doubt that, 
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on the ])re$€nt assumption, some portion of the intention 
must fail, but that is no reason why the whole should 
fail. The paramount intention was to get rid of B by 
passing the property to his sons. That intention is 
much more readily effectuated by giving the property 
to r, the only then son of i?, than by holding that the 
deed and all that followed upon it, the inutsition of 
names, the possession and management of the mother 
of C <lid not operate any change at all. 

Cases are not rare, in which a Court of construct ion. 
finding that the whole plan of a donor of property can m. 
be carried into effect, will yet give effect to part of it 
rather than hold that it shall fail entirely. In the 
present case, then* is every reason for holding that if 
C’s possible brothers are not able to take by virtue of 
the gift, he sliall take the whole, lie is there present and 
able to receive the gift. He is an individual designabui 
in the (IccmI ; if the deed stood alone, it is a question in (‘ach 
<‘as<* whether a <lesignated person, who is eon pled with a 
class described in general terms, is merged into that class 
or not, but the deed did not sbuid alone. It is followed 
by actions of a kind which, oven without a doctl, iiniy work a 
transfer of jiroperty in India. C is entered in iliff Col- 
lector's hooks as the sole possessor of property, and his 
guardian takes possession, first, in his nanu^ and afterwards 
us his successor. The circumstance, that the {tarties 
wdshed to do something beyond their legal power, ami that 
they have used unskilful language in the deecl of gift, 
ought not to invalidate that important part of their plan 
which is consistent with one construction of the deed and is 
clearly proved from the transferor the property in fuel. 
But it is not necessary to view this transaction as though 
it were to be determined by rules of construction drawn 
from English law and applicable to English deeds of 
gift. The High (^ourt viewed it in the light of a parti- 
tion. It cannot be strictly a partition, for according to 
the Mitakshara^ there can be no partition directly between 
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niHhnu grandfather and grandson while tlie father is alive. But 

AmMiiUt. Kwv, fiiniily arrangement, [airtaking so far of the nature 

of a f)artition, that B receives a portion and is thence- 
forth totally excluded, and quoad idtra A surrenders his 
interest to his grandson, who, on a complete partition 
among the whole family, would be entitled to one-fourth. 
Now, in such an arrangement, it would be quite consis- 
tent with Hindu ideas of ancestral property to express a 
desire that the wliole generation into which the property 
w'as transferred should benefit by it. Indeed, in the case 
of a partition between father and sons, it is laid down in the 
books, that if a son, born after the partition of ancestral 
estate, d()(»s not, out of the residue of his father’s estate, 
get a share eqinil to what his brothers had obtained, the 
othen* brotlnu’s must contribute to a shar<‘ out of their 
jjortions. This rule is to be found in the Dayabhaga,' which 
is a Bengal authority, but it refers to Vishnu and Yajnya 
Valkya, authorities on which the Mitakshara is lound(Ml. 
Indeed the principle of the joiid, family is not less closely 
but more closely insisted on by the Benares school than 
by the Bengal school of law. But their Lordships are 
not now affirming the law on this point, nor are they 
deciding or prejudicing any question which ina}' arise 
between his heirs on the one hand, and his brothers, if 
any should \)e V)orn, on the other. They are only shewing, 
that the notions present to the mind of the head of a 
joint Hindu family who is making a family arrangement 
are something very different from the notions present to 
the mind of an English testator when he makes a gift to 
a class.” 

RamfaH stt It is soinewlmt difficult to say from this judgment 

Ktumiiidf what was the precise ground of the decision ‘of the Judicial 
Com m it tee, whether, in fact, their Lordships intended to 
lay down that the rule in Leake v. Rohinsoii was inappli- 
cable to this country, or whether the decision was mainly 
based upon the special and peculiar circumstances of the 
ea.se. The whole question, how’ever, was elaborately 

» Chap. VII, secs. 10. 11, 12. 
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discussed by Wilson. J., in a later case' where the testator 
had by a deed of gift conveyed certain properties to two KantuhtU 
of bis grandsons and to any brothers of those two who 
might l>e subsequently born ; tlie deed further providetl 
that the existing grandsons should take possession of the 
property and have tlieir names registered in the Collec- 
tonite, but that the rights and interests of their brothers 
who might be born in the future, should in no way be 
extinguished. In the face of the Privy (buncil decision, 
the conelusion w’as inevitable that the gift was good 
as to the living grandsons though inoperative as lo 
their unborn brothers. The true ground of the decision 
of the Judicial Committee was stated to be that “in 
construing iamily settlements. Courts are to ascertain tlie 
real meaning of the parties to tlie transaction, that when 
that meaning has been ascertained, if it ap|)ears that the 
whole plan cannot bo carried out, but that a part of it 
can, etfect is to be given to that part.” You will not fail 
to observe that the case before the Privy i 'ouncil and the 
case before Mr. Justice Wilson wcm’c cases of gift under a 
deed, and, in each case, the gift failed purlin lly not because 
it was tainted with the vice of remotenc^ss, but because it 
was to persons who were incapable of taking under the 
Hindu law. Mr. Justice Wilson, liowever. after refer- 
ring to the earlier cases in Calcutta went on to add tluit 
the principle of construction adopted by the Privy 
Council justified the inference that where there is a gift 
to a class, some of whom are or may be incapnei tilted from 


* JUuntal , Still V. Kunaifal S&tl 
<lKs(i), 1. L. K., 12 Cal., 6(i3, per 
Cartli, C. J., ami Wiitton, J,, ro- 
verHini; the clveision of Piaot, J. 
In the earlier case of CuUy Nalh 
V. Chnnilur Nath (1882), I. L. K., 
8 Cal., S78, the testator roade a 
bequest to his grandsons, siibject 
to life interests and annuities and 
other charges created liy the will ; 
ho named two grandsons and 

spoke of others ** whose names will 
bo mentioned hereafter;** there 
M, LI* 


wore in fact, six grandsons born 
in the testator's life-time. It was 
contendfHl, tliat this was a gift to 
giutidsons as a class, and that as 
Nome of the class might not lie born 
until tifter the testator’s deaths 
the entire gift was void. Garth, 
O. J., and Pontifex, J.. upheld the 
view of Wilson, J., that the gift 
was to grandsons living at the 
testator's death only and was good 
as giving absolute estates toutho 
living grandsons. 


12 
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taking because not born at the date of the gift or the 
death of the testator as the case may be, and, where there 
is no other objection to the gift, it enures for the benefit 
of those members who are capable of taking. These obser- 
vations clothed in extremely guarded language, and wholly 
unnecessary for the purposes of the case in which they 
were made, have been treated as authority for the proposi- 
tion that the princijdes laid down by the Privy Council, 
apply not only to cases where there is a present gift to a 
living designated individual capable of taking, followed 
by actions of a kind which even without a deed work a 
transfer of property in this country, but also to cases in 
which there is a contingent gift to a class of persons to 
be ascertained at a future period.^ But I am not 


* The question H discuHsed above 
have been raised in several cases 
in Bombay. In Jairam v. Kuverhai 
(1885), I. L, K., 9 Bom., 491, a gift 
•over, in a will in favour of the 
children of the survivinfi; brother 
of the testator, was held void as a 
gift to a class which might include 
unborn persons. In KrUthnanalh 
y. Atmaram (1891), 1. L. R., 15 
Bom., 643, where a right of resi> 
denco w'as given to a class some of 
whom were not entitled to take, 
t^argent, C.J., andBayley, J., held 
that the benefit which each mem- 
ber of the class took was in no 
way dependent on the number of 
the children, but that each had a 
distinct and independent right to 
reside in the house, and that con- 
sequently the plaintiffs who were 
born in the testator’s life-time 
were entitled to succeeil. 

In Mangalda* v« THbhuvaudait 
<1891), I. li. R., 15 Bom., 052, a gift 
in a w'ill to a person who survived 
the testator, and after his death, 
** to his sons and daughters who 
may be alive ’* was upheld by 
Farran, J., in favour of one alive 
at the testator’s death upon the au- 
thority of S€tC$ Cate (1. L. R,, 12 


Cal., 6(5.3). In Tribhuvandcut v. 
itangadaH (1893), I. L. R., 18 Bom., 
7, Starling, J., held, that in the case 
of a gift to a class, if there is a 
l)erson in existence at the time of 
the gift capable of taking and 
whom undoubtedly the donor in- 
tends to benefit, he is entitled to 
take, although others of the same 
class subsequently come into exist- 
ence, whom the donor meant the 
gift also to boneht, but who cannot 
take because of their non-exis- 
tence at the date of the gift. In 
KrWtna Row v. Rena Bat (1895), 

I. L. R., 20 Bom., 571, Farran, 
C. J., and Strachey, J., held in 
favour of the validity of a 
gift over to son’s children living 
at the death of the testator as 
regards those members of the 
class who were capable of taking. 
In Khmiji v. Morarji (1897), I. L. 
R., 22 Bom., 533, where Tyabji, 

J. , had to consider the validity 
of a bequest to sons, daughters 
and widows of deceased sons 
of the testator, he held, that 
the gift was to a class of which 
some members were not in exist- 
ence at the time of the testator’s 
death, and consequently that the 
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aware of any decision in which the doctrine of Leake v. iiomUiy can 
Jtohinson has been repudiated when the gift to a class 
fails as regards some of the nieinhers by reason of the 
Itiile against Perpetuities.' 


whole gift was voiU. It was 
fioinieU out that tlie primary Uiity 
of the Court Mas so to con* 
strue the as to carry out, as 
far as possible, the intentions 
of the testator, an<l that if the 
Court comes to the conclusion 
that the testator hail the pi'imary 
intention of honetitting all the 
iiionibers of a class, ainl if such 
intention fails hy reason of its 
being void, yet if the Court can 
deduce a secondary iiPention, that 
at least scicli nieiiibcrs of the <*lass 
should take, as were in cvist^nco 
at the time of the testator’s 
<leath, then etfect should be ;^ivcn 
to such sccoinlary intention 
but not otherMiso. Cf, ./ufvr 
JiniwKaUi Jini (1S90), 1. L. H., 
15 Boiii.,’^iti(.‘k‘U). In Madras, tbe 
leiuling decision is Mattjitmma v. 
Paflmanaithaui/a (ISMO), 1. U., 

12 Mad., .'U)3, whci-e it was held, 
that in the case of a gift to a class 
of persons to ho ascertained at 
the death without issue of A 
who took only a life estate, the 
gift took effect, as regards a per- 
son, living at the death of A with- 
out issue, even though, the gift- 
over to his possible brothers might 
have been i no iterative, Cf. Sri- 

iiioasa v. Daminyudaimni (1889), 
I. L. R., 12 Mafl., 411, M'herc a 
gift of a fund to a daughter, for 
life and to transmit the (XjrpiiM 
intact to her male dcHcendants 
w'as held not to be a gift to the 
male descendants as a class, but 
to give the daughter, a daughter’s 
estate, to devolve ufton her male 
descendants. Sus also Ch«kLon^- 
IcHtti V. Ahm»l (1886), I. L. K., 
10 Mad., 106, where a gift, to 


take effect, at an iiidotiiiitc future 
time, was hehl void under the 
MahoiiKMiaii I.itiw. In Calcutta, 
the observations of Wilson, J., 
quoted above (p. 177) have been 
applied to the case of a testa 
inentary gift; see lihoha Tf ' . 
x.rmnfJAiU (1S07), I. L. H., 24 
Cal., 646 (666). In a recent 

case before Mr. Justice Stanley. 
littjomoyrtf v, TroyfKfk'ti MuftiHfy 
(1061). 6 C. W. N., ’267. it was held 
upon tbe authority of v. 

i/r>//fn.von(1817),2 Mlm*,, .*566 ; yvur4.v 
v. (1SS6). r> A. C., 711 ; and 

Jti rf Dttwfim (ISSS), 30 Ch. !>., 155, 
that where a gift is made to u 
class of ptM’sons some of whom arc 
iniTaiuible of biking, the ilisposi 
tion fails as to all and that the 
rule applies, even though all the 
inemhers of the class arc bot n 
before the gift takes etfect, if it 
M'as antcceflently possihle, that, 
they might not have Ijoen so Ijorn, 
inasmuch as, iho fact, that, th*' 
gift might have inclmlefl ohjccts 
too I'eniotc, i.s fatal to its validity, 
irresiiectivo of the actual event. 
The COHOS rei>orted in I. L. U , 12 
Cal., 663 ; and I. L. H., 22 Rorn., 
o3;{, were apparently cited in argii- 
iTiont blit were not noticed by the 
Court. 

■ Kidci’enoo may usefnlly 
made to tM'o recent decisions of 
the Judicial Coniinittoe which havt* 
some )>earing upon the qiieHtions 
fliscusNOfl al>ove. In the tii'st of 
these cases, Tarakeswar Hoy v, Sani 
Stkhartfuwar (188:1), 10 I. A., 51 ; I. 
L. K.,0 Cal., 952, the Courts were 
called upon to construe the will of 
a testator who had given cerhtin 
properties to his brother's three 
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Let us now take a retrospect, so that we may be sure 
of the actual position : 

(i) In cases where sec. 101 of the Indian Succession 
Act and sec. 14 of the Transfer of Property Act applj', 
if a future interest in favour of a class fails by reason of 
remoteness as regards some of the members of the class, 
the interest fails as regards the whole class. This is in 
accordance with Leake v. liohinson.^ 

(ii) Even in cases governed by tlie Indian Succes- 
sion Act and the Transfer of Property Act, if a future 
interest in favour of a class fails as regards some of its 
members, neither by reason of its remoteness, nor by 
reason of its being obnoxious to the rule laid down in 
sec. 100 of the Indian Succession Act and sec. 13 of the 
Transfer of Property Act, the interest does not necessa- 


HOiiH, their hoiis, gratid8on.s and 
other descendants in the male line, 
and had directed, that if “any 
of them die without leaving a 
male child, his share shall devolve 
on the surviving nephews and their 
male descendants and not on their 
other heirs.” It was contend od 
that the gift over was a gift to a 
class, composed of the surviving 
nephews and the descendants of 
deceased nephews and that, as some 
of the descendants of deceased 
iicphowM might be born after the 
testator's death and might con- 
sequently not be legitimate objects 
of gift, the gift over was wholly 
void as to all the intended objects. 
The Judicial Committee however 
held, that the phrase “any of 
them” meant any of the three 
nephews, not any of their descen- 
dants, and that on the death of 
any of the three nephews, his 
share shall go to the surviving 
nephews or nephew and not to 
the descendants of a dead nephew. 
According to the construction thus 
adopted, the gift over was to 
persons alive and capable of taking 


oil the death of the testator, 

to take cifect on the death of a 

person or persons also then alive, 

and was competent according to 

the authority of 

Vase as explained in the Tagore 

Case, 

In the second case which came 
before the Judicial Committee, 
Bxti Kishore Dasi v. Debsmira 
Nath Sarkar (1887), 15 I. A., 37 ; 
I. L. It, 15 Cal., 409, there was a 
gift over to surviving brothers 
with a direction that the sons of 
a predeceased brother or brothers 
should stand in the place of their 
fathers; it was held, that these were 
two separate provisions; and that 
consequently in regard to the share 
of a brother dying, where there are 
no sons of a predeceased brother 
in existence, there was a valid gift 
over to survivoi*s, even assuming 
that the second provision would 
have been void as being a gift to 
a class, some members of which 
might be qualified to take while 
others might not be so qualified. 

* (1817), 2 Men, m 
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Tily lull ns regards the whole class. Tliis is in accord- Summary, 
since with Jn re Coleman and Jarrom^ 

(iii) In cases not governed by the Statutory law 
just referred to, the limits of the lliile against Perpe- 
tuities have not yet been judicially determined >vith 
precision. When a rule of remoteness applicable to such 
cases comes to be definitively settled, it is doubtful 
whether there will bo attached to it as rider any such 
inflexible rule of construction as is embodied in Leake v. 
Rohinson? The policy of that rule has been (juestioii' • 
by high authority in EiiglamK and the reasons on ' inch 
it is avowedly groundeil, ilo not apply to the habits aiul 
customs of the people of this countiy.® 


‘ (187«). 4 Ch. 1)., Uio. 

• (1S17), Mer., m 

• The rcaHoii for the rule in 
Knalatid ih very clearly Mtated iti 

V. Hohhutou in a |»asHai;e 
which was adopted by Lord Chaii> 
ccllor Selliornc in Pmrka v. Mom- 
tf'tf and which hasi been 4|uoted 
above (Mtm p. 14*1). Mr. Justice 
Wilson, l eferriiijf to llictfo reiiiarkN, 
said : “ These words were usc<l in 
Kiii;1aii<l, a country in wlii<'b the 
nearest relatives are Hei>anite in 
pro|ierty, in reNi<lence, and in all 
the details of life ; one brother is 
no more alfectod by a to 

another brother than by a ^ift to 
a btiuiii^er, and, there is all the 
difference in the world between 
a j;ift to all the mcml^crs of a class 
and a nift to some of them. Hut 
with Hindus the joint family stAie 
is the normal state ; 8C|»aratc pro- 
perty is the exception. Even 
w’here individual members of a 
family have separate property, 
they may and i^cncrally do conti- 
nue to live together joint in footl 
and worship, and joint as to their 
inherite<l property. Moreover, 
there are also ordinarily in or 
attached to the family a initiiber 
of dependent members and even 


d«*|ietHlentH not strictly inciiibers 
tif the family. This is the slate of 
thiiiffs whitdi every Hindu settlor 
and testator contemplates as exist - 
inu and desires to per|H»tiiat.c. To 
people livinfc in such family coiii- 
niiinities, the latij^uage of Hir 
William (traiit seems to me by 
no means appi'opriate. It may 
make and perhaps jjeneially docs 
make com|mratively little differ 
eiicc whether the title to property 
is vestcfl in a lai^o or smaller 
niiiitl>er of tbo inenilHirs of tint 
family. The difference would 
certainly not be sucIi as to war- 
rant the use of the expi-ession, * a 
new will ’ ill the same senso as in 
Knuland. ’ I. L. K., 12 Cal., (IH.t. 

also p. 67H, where Wilson, 
J., points out that rules of con- 
struetioti borrowed from KneliMh 
law ought not to lie indiscri- 
minately applied to pctctple whose 
habits of thought anrl modes f>f 
expression are roflically dif- 
ferent. The Judicial Committee 
ciliserved in the case of iiunoonym 
Prowad v. Hahooww Muuraj (1856), 
li Moore’s 1. A., 411, that ** deeds 
and contracts of the people of 
Imlia ought to be libemlly con- 
strued. The form of expression 
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(iv) In oases not governed by the Statutory law, when' 
a gift to a class fails in respect of some of its members 
for reasons other than remoteness, there does not seem to 
be any good ground why an artificial rule of construction 
should be imported to defeat the intentions of the donor ; 
such intentions, wherever they may bo fairly ascertained, 
ought to be carried out as far as the law allows. Bishen 
Chand v. Asmaula Koer} 

the literal sense is not to lie so tions, however, have been only too 

nujcli rcj^anled as the real mean- often forjfotton or ig^norerl. 

iiiR of the parties which the trans- > (1HS4), 11 1. A., 1(U ; I. L. R., 

action discloses.” These observa- C All., 560. 



LECTURE VllL 

The Rile against Peiipetititiks as it ai*i'kuts 

PowEns. 

In the present lecture, 1 purpose to examine tlie PrtMimiiiary 
operation ol* the Rule a^^ainst Perpetuities upon powers. ’ 

It woiihl ho impossible within the scoj>e of a single lecture 
to j)laco before you an elementary exposition of the 
doctrine of powers in its manifold a})plications, and any 
such extended enquiry would, indeed, be foreign to our 
present purpose ; we must, therefore, limit ourselves to a 
statement and illustration of the leading principles which 
govern rpiostions ol* remoteness in ]>ovvor.s. IJesides, you 
will find that the principal questions which arise in 
this departinenl of our sufjtject have not, to any appre- 
ciable extent, received the benefit of jiulicial ex[>08i- 
tion in this <*ountry, and, as pointed out by the Judicial 
( 'Oinmittee in a recent case,' the English law of powers 
is not fit to be up])lied generally to Hindu Wills. It 
therefore, seems desirable to confine ourselves to an 
examination of such only of the leading principles of 
the subject as do not owe their origin to any very special 
or teciniical features of English jurisprudence. 

A power has been defined as an authority reserved 
by, or limited to, a person to dispose of, either wholly or 
partially, property either for his own benefit or for that of 
others* ; the word is used as a technical term and 

• Aiolirahon \\ MamtMtftai (IHfl?), by hoiho one who clircctM the rno<]o 

1 C. W. N., *160; I. L. U., iSl Bom., in which that power Hhall ho 

709 : 24 I. A., SKt. exennwoil hy a particular instru' 

• “A power of appointment in nieiit-.'* Pttr Sir Cieorffo JeKMel, 

a power of riiNpONition ^iven to a M. R., in v. tUement. (ISHl), 

l>ci'Hon over projierty not hi« own, 18 Ch. !>., 499 (564). 
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otbor person or contingent on the happening of some 
possibly remote event, the power is baJ.* 

As an illustration of the way in which, remoteness of 
the subject-matter may vitiate a power, we may take the 
ease of Goodier v. Johnson^; there the testator directed 
his trustees, after the death of the longest liver of his son, 
his (laughter and any widow whom the son might leave, 
to sell his estate and apply the proceeds for certain speci- 
fied purposes; as the trust itself w^as void for remoteness, 
the gift of the s.ale-proceeds which were not ascertainable 
within the limits of the rule, was also invalid. Similarly, 
in Blight v. Hartnoll ® there was a direction for the sale 
of a property after certain incumbrances subsisting there- 
on had been discharged ( which might possibly happen 
beyond the time limited by the rule), and for the distribu- 
tion of tlie proceeds among such of the grand-children of 
th(^ t(‘.stator as might be living at the time of the sale in 
such proportions as his daughter should by will appoint. 
The l)e(|uest was void as well because the class to take as 
the subject-matter, might not be ascertained within the 
limits of the llule against Perpetuities. 

You will remember that in a previous lecture, I 
explained to you the principle of separable limitations, 
and pointed out that unless a settlor or testator has him- 
self s(?parated the contingencies, the Courts will not split 
the gift for him. The same question often arises in 
reference to the separableness of powers and is governed 
bj" similar rules ; that is to say, when a testator or settlor 
has given distinct powers to distinct persons, one may 
be good and another bad for remoteness ; but if be has 
not himself separated the powers, the Courts will not 


• See Mm'gan v. Gronow (1873), 
L. K., 16 £q., 1, whore tho power 
wan exerciseable upon marriage, 
and Lord Bolborno said : ** Mar- 
riage in the case of an unmarried 
and unborn child is an event as 

uncertain with regard to the 
time at which it may take place. 


if it ever does take place, with 
reference to lives in being as death 
is.” Ses also Wtubb v. Sadler 
(1872), L. R., 14 Eq., 533; L. R., 8. 
Ch. Ap., 419. 

• (1881), 18 Cb. D., 441. 

• (1881), 19 Ch. D., 291. 
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imdertake to Jo it for him. This rule, though simple in At(raf»>rovf,f.- 
theory, may, as in the case of direct limitations, lead to AtfrnCu'or*fff. 
considerable difficulty in application, which may be illus- 
trated by tlie instructive case of Attenhorouffh v. 
lumntffh^ In (hat case, the testator devised property 
to /I, his heirs, executors and administrators upon trust to 
divide it into moieties and to pay the iiieoine of one moiet}' 
to /I for life, with a direction, out of such moiety to set 
apart a sum of £5,000 to be held by trustees iijaui trust 
for B or such of liis children as to A might seem meet; 
and, when -I and all his children should be dead, the abovt 
sum to be subject to the same trusts as the other moiety. 

The testator ajipoiiited -I his sole executor, and the will 
coiitaineil a power to till up vacancies in the trusteeship. 

It was cont(‘nde<l that the power was void lor remoteness, 
but Vice-( ’haneellor Wood observed: “As regards the 
creation of the power and the persons in whom it is veshsl, 
it is to he exercisi^l by .1, the testator’s brother or other, 
the trustees <»f this will ; I think it may pro|>erly he divi- 
ded and iroiisidered as two distinct powers, one vested in A 
anil the other in the persons coming in as his successors 
ill the trust under this will. Therefore, A, the hwither, is 
a person who elearly has a right to make a valid appoint- 
ment, whatever might he said if any siicoeediug trustee 
had attempted to exercise this power.” 

The (jiiestion has sometimes been raised whether a power 
which tends to a per|)etuiiy and cannot be sustained to the 
full extent, is void in its entirety. It may now be aceepted 
as settled law, though there are dicta of eminent Jmlges 
to the contrary, that a power, bad for remoteness, must 
fail as a wdiole, unless it is .separable. Lord C'hancellor 
Eldon remarked in Ware v. PolhUP that if a power is 
bad to the extent in wdiich it is given, you cannot model 
it to make it good. The question was elaborately discussed 
by Vice-Chancellor Wigrain in Ferrand v. Wilson^ 
where that learnedJudge observed : “ If the will of the 

• (IS.V>). 1 K. & .1., 296 . • 4 Hare, 341 ; 15 L. .1., 

• ( I8a5). 11 Ve».. 237; H li. H., 144. Cli.. 41. 
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testsitor did, in effect, resolve itself into a single intention 
that a particular act shall be done, or a particular limita- 
tion shall take effect at a period which may possibly be 
more remote than the law allows in favour of a party 
designated, it is obvious that the Court may not be able 
to model the power, and at the same time give effect even 
in part to the actual intention of the testator ; but if the 
mind of the testator be, that successive acts shall be 
ilone from year to year, commencing with the year after 
his death, and if each of these acts be complete in itself, 
and, if each act is an exact fulfilment, as far as it 
goes, of the intention of the testator, both as to the 
thing done and the parties to be benefited by it, why 
should not a court of justice sustain such a power, so 
long as the exercise of it, determined by events as they 
stand at the death of the testator, will not be affected by 
the law against perpetuities, and hold the power void 
only for the excess. The will of the testator is lawful 
at its commencement, and continues so from day to day 
during all the acts provided to be done, and until it 
becomes unlawful only by being carried beyond the 
j)eriod allowed by law.’’ This result, amply supported 
by authority, is based on sound principle, for, in order 
to the vesting of an interest under a power, the exercise 
of that power is a condition precedent, and if such 
exercise may take place beyond the limits prescribed 
by the rule, the whole interest is too remote and fails. 
If we fix any arbitrary limits and say that the power 
though tainted with the vice of remoteness, is good if it 
is actually exercised before something happens, it will 
lend to the utmost uncertainty in the a[)plication of the 
rule, and land us in hopeless difficulty.^ 


• In WiKHi V. White <1889). 4 
Myl.&Gr.,4(M)(48'i);8L. J. Oh.,209, 

Lord Chancellor Cottenliam, after 
holding that a particular power of 
Rale was valid, went on to add 
that **if it were otherwise, the 
sale in question is within the per> 


niitted period and there would not 
bo much doubt of its validity, 
until the oxpiiation of that pe- 
riod.• ** This dictum can hardly 
be considered as good law. Indeed . 
Lord Laiigdalo, M. K., wlio heuni 
the case iii tho fint instance had 
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To the rule I have just explainoti, namely, that if I’owor not imtt 
a power can be exercised at a time beyond the limits of (Mfuibio 
the Rule against Perpetuities, it is bad, we have the neces- 
sary corollary that a power which cannot bo exercised **«‘“<*^*^** 
beyond the limits of the llnle against Perpetuities, is 
not rendered bad b}' the fact that within its terms an 
appointment could be made which would be too remote. 

Thus, for instance, a general power to an existing person 
to appoint to children, grandchildren or issue, without 
expressing the time within which they must be born, is 
good, for the donee of the power may appoint to such 
issue as are within the line of perpetuity ; in od:h<^r words, 
it does not follow that because the original power might 
have been badly exercised, yet, if it is exercised so as not to 
infringe the rule, the mere possibility of its being exercise<l 
in another way, would make the power void.* This, of 
course, must ))0 carefully distinguished from the rule that 
if the exercise of a jKiwcr is made contingent upon an event 
which may, by possibility, happen beyoncl the limits of the 
rule, the mere fact tlmt the contingency has actually hap- 
pened earlier and thus rendered the exereise ol' the pow(»r 
])racticable within the prescribed limits, does not validate 
the j»ower ; for in such a case, the power is had in its very 
inception, and subsequent events cannot make it good. To 
take an illustration : if the power of selection is exclusive, 
that is to say, if it is a power of appointment among a 
class, which authorises the donee to select one or more of 
such class to the exclusion of the others, the power will 
not fail simply because a remote appointment may possibly 
be attempted under it. On the other hand, if the power 
of distribution he non-exclusive, that is to say, if it bo a 


intimated serious doubts ‘*H’heilier 
the power niij^ht uot bs void ab 
orUjine, either os tendinfc to a iior- 
petuity or being incapable of being 
modelled and distributed.” (7 
l(. J. Ch., *203 ; 4 Myl. and Cr., 471 ; 
2 Keen, 604). 

* Slark V. Dakyw (1874), L. K., 


10 Ch. A])., Cf. 3Iotimhoo v. 
Mamoobfu (1H97), I C. W. N., 366 ; 
H66 also liockUty v. Aiawltey (171)0), 
1 Ves., 150; JioutMg^ v. Dorril 
(1704), 2 Ves., 357 ; AtUmborough 
V. Attenborough (1855), I K, A 
J., 206. 
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power which authorises the donee to distribute the property 
among the class in such shares and proportions as lie 
pleases, but not so as to exclude any object entirely, the 
power is void if the final determination of the class might 
possibly bo postponed beyond the period fixed by the Rule 
against Perpetuities.^ The essence of the distinction is that 
in the one case the appointment may not j>ossibly be, in tlie 
other case it must necessarily be obnoxious to the rule.* 

In addition to the two rules I have just stated 
with reference to the creation of ])Ovvers, namely, that a 
])Ower which can be exercised at a time beyond the limits 
of the Rule against Perpetuities is bad, but that a power 
which cannot be so exercised is not rendered bad by the fact 
that within its terms an appointment could be made which 
would be too remote, you will liave to bear in mind 
another very important rule which relates to the execution 
of powers. It is treated as a fundamental principle in 
the decision of (piestions of remoteness in j>o\vers, that 
the remoteness of an appointment depends on its distance, 
not from the exercise hut from the creation of the power. 
If the rule were otherwise, the o|)enitiou of the Rule 
against Perpetuities might he evaded in every instance 
under the cloak of a power. From this it follows that 
no estate or interest can be limited under a particular 
power, which would have been too remote if limited 
in the deed or will creating the power.^ This doctrine 


* Chance on Powers, § 

* The do<'i8ion of Vice-Chancel- 
lor Shadwcll in Thomas v. Thomas 
(1S44), USiin., 234, is inconsistoiit 
with these principles, and its cor- 
rectness has been questioneil. Liewis 
on Perpetuity, 8up., 16(1. Sss also 
Orijffith V. Pownall (1843), 13 Sim., 
393. 

* Sugden on Powei**, 396. MiMh- 
son V, Hardmstls (1788), 2 T. 
R., 241 ; 1 B. K., 467, 474, where 
Buller, J., said : ** I take it to be 
a clear rule of law on the execu- 


tion of a power, that the e\uenf ion 
iinist have a reference to the power 
ItMolf, and that a person claimin;; 
under the execution, takes under 
the deed by which the power is 
created ; ainl therefore that the 
uses limited by the power must be 
sueb as would have been {;ood if 
limited by the original deed.’* See 
also Bristow v. H’€(rff6(179l), 2 Ves., 
336; Crompe v. Barrow (1799), 
4 Ves., 681 ; BrudetieU v. Eiwes 
(18CU-2),7Ve8..38‘>; VonBrockdorff 
V. Maieolm (1885), 30 Ch. D., 172. 
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is, however, sometimes stated in language whicli may 
prove misleading. It is said that the test of 
validity of the estates raised is to place them in the ' 
creating the power, in lieu of the power itself ' ; 
of course, this does not mean that when you apply 
the test’ you are to import or read into the instminent l>y 
which the power was created, the identical language ein- 
jdoyed in the instrument b)' which the power is exercised : 
that would evidently lead to many absurditit's, 1‘roin an 
inappropriate ap})lication of language to events which, at 
the date of the execution of the power had alreail . 
happened though they were contemplated as future 
at the -time of the creation of the power.® In other 
words, the statement that “ the appointment must be 
read into the original instrument” is strict!)' true if it 
refers to the validity of (he appointment and not to (In' 
meaning of the words used.® What the rule re<|uir<‘s is. 
that no appointment under a power is good, unless il was 
certain at the time of the creation of the power that if 
the aj>pointnicnt was ever made, the interest of (he ap- 
pointee would vest, il* at all, wdthin twenty -one years after 
lives then in being. Similarl)', in this country, wherever 
the Hindu law is apiilicablo, no appointment under a 
power is good, unless the estate limited is such as might 
have been validly conferred under the Hindu law by (he 
donor himself under the deed creating the power.* 


• Lewis on J*criK?tMity, 4HS. 
Jiftrv4‘if V. Sirfu?f:if fl8.VJ), 1 Drew',, 
73 ; L. J. Ch., *’3. 

• It foJlow’8 therefore tha t W'licre 

a power IS ereiite<I by will, whieh 
takes effect not from its <late but 
from the death of the teatutor, 
the appointment must t>c read as 
if inscrtcil in the will at the latter 
{leriod. See v. Carni- 

<ruh (1782), 14 T. 11., 741 ; Pmrd v. 
Kfk^wich (1852), 15 Ileiiv., 166; 
}VUkinson v. UunrMn (1861), 36 
Beav., 111 . 

• It would be erroneous to refer 


to the creation of the power roit 
only to determine the validity 
of the appointment but t<t d«rf 4 >r- 
mine the mcanini^ of tlie nppoint- 
itig instriiTncnt ; wo have t o croiisi- 
der, what the words of the 
appointment mean, os used hy the 
donee of the )K>wer, and not what 
they would have meant, if used hy 
the creator of the power. 

• Cf. TrVfhuvandaM v. Omiyn. 
doM (1803), I. L. R., 18 Bom.. 7. 
where Btarlinff, J., held, that in 
view of a direction in a wdll, that 
a doed wat to be executed which 


Appointment 
re.'id into 
i)rip:in(d 
iiistniiiieiit. 
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To illustrate this principle, suppose a fund settled in 
trust for A for life, and after his death, in trust for such 
of his ohildren as he should by will appoint ; A appoints, 
by will, equally among such of his children as, being 
sons, should attain twenty-one or being daughters should 
attain twenty-one or marry under that age ; 4, then, dies 
leaving several infant children. The appointment is 
perfectly valid under the English law, as the estates 
limited to the children are such as, if they had been 
created by the settlor himself, would not have been ob- 
noxious to the Rule against Perpetuities ; the interests 
of the appointee will vest within the period limited by the 
rule, as A was alive at the creation of the trust. Again, 
suppose a fund is devised in trust for A during’ his life 
and after his death in trust for such of the children of B 
as C should by will appoint. C, by his will, appoints the 
fund in equal sliaros to such of the children of B as shall 
be living at the death of A ; C then dies in the life-time 
of A. The appointment is clearly good, as the interest 
of the appointees will vest at the death of A who was 
alive at the testator’s decease.^ Now, consider for a 
moment, what would have been the result if each of 
these cases had been governed by the Hindu Law, under 
which you will remember no interest can be created in 
favour of an unborn person in the first case, therefore, 
A can make a valid appointment only in favour of such 


should dedarc the trusts of the 
property, it was the date of the 
deeil HubHoqiiently executed which 
should he regarded iu order to 
determine the validity of the 
limitation of the property 
queathe<l and not the date of the 
testator's death ; consequently, the 
gift operated in favour of persons 
who were born after the death 
of the testator and before the 
execution of the deed. It is 
difficult to see how this decision 
can be reconciled with the prin 
ciples discussed above. 


• Per Kindersley. V.(\, in 
Harvey v. Slracey (1852). 1 Drew., 
73; 22 L. J. Ch., 23. The view 
taken by Lewis in his work on 
Perpetuities (pp. 491492), as to 
the invalidity of ** an appointment, 
made to the child of a person 
unborn at the time of the creation 
of the power, living at the date of 
the appointment and specifically 
named in it ” cannot be support- 
ed, see Oray, p. 325. Morgan v. 
euronote (1873), L. R., 16 Eq., 1. 

* See p. 68, ante. 
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of his children as were born at the date of the settlement, 
and, in the second case, C can aj»])oint only in favour of 
such of the children of B as were in existence at the death 
of the testator. 

The [>riiicij)le is well illiistrated by a recent decision 
of the Judicial Committee.' In that case, a Hindu in- 
habitant of Bombay devised hi** property to trustees in 
trust for his wife and dauf^hter during their lives and 
directed that if his daughter sliould die without children, 
the trust should, after the death of thc‘ widow and 
daughter, become voi<l, and the property delivered to such 
persons as the daueliter mieht hy will appoint. The 
Priv}' (Council ludd that the pow<‘r was ^ijood, hut that tlie 
appointment made hy the daughter was valid only in so 
far as it was in lavour of persons who were in existenci^ 
cither acrnally or in contemplation ol‘ law at tluMleath of 
tli(* testator. This is in harmony with the rule laitl down 
in 7<iye/v v. that, although trusts are not un- 

known to Jliiulu Law, no testator can, hy the intervention 
ol trustees, create heneticiarv estates of a cliaracter unan- 
thorisc'd by law, on the priindple that a man eannot 
allowed to do liy iiidir<‘et means what is I'orhidden to he 
done directly. 1 confess, however, thiit 1 iind some difli- 
i iilty ill folh>wiii^ up the analo;:;/ whi<di is appealed to in 
the judgment of tlie Privy < oumdl, to justify the exercise 
of a power by a Hindu. Sir Kichard Conch, ai‘t<*r 
pointing out that, on tin* authority of deci<i<Hl cases'* too 
niinierous to he now (juestioned, tin* testamentary power of 
a Hindu was wcdl sett](M| and could he exercised, at least 
within the limits which the law prescrihes to alienation hy 
^ift inter vivos^ vveiit on to observe that two rules applicable 


* Mvlivahvo w Mamofthni 

\a. H.,24 I. A., 9;i, 1 C. W. N., 
.’too ; 1. L. R., 21 lioiii , s. r. 
in the original court, 1. L. U., 
19 i^rn., G47. also Afatmto 

hai V. Morarji (1890), 1. L. U., 15 
Roin., 443, which was in the cout'f<c 
of the sarae administration suit. 

»r, LP 


* 9 R. L. U.. 377. ' 

■ Soorje^tmontf Utuuns*: v. Dentt- 
huinifin (IS02), 9 Moore I. 

A., 123 ; Sanalon liyuack v. Jdyat 
Sauitari lJa»i (1H59), 8 Moore I. A., 
H5 ; Hi’er PitriaXt Unhes v. liajender 
Purtiih Sahtff (1867), 12 Moore 1. A., 
37. 

i;s 
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to the matter in hand, were dedueible from the Tagore 
Case^^ namely, (a) A person capable of taking under a will 
mii.st be such a person as could take a gift inter invoa, and, 
therefore, must, either in fact or in contemplation of law, 
be in existence at the death of the testator ; (/>) The 
first taker under a will, may take for his life-time, — rules 
which, it w'ill he observed, <hiiine the recognised limits 
of the analogy between wdlls and gifts inter viros, an 
analogy which does not extend to the minutest particulars, 
but is restricted only to the nature of the interest in 
property which a testator can create, and the character of 
the ])ersons in favour of whom a disposition can be made. 
His Lordship then went on to add : “ They are not aware 
of any authority in support of the contention that in the 
])rcsent case, then* would not bo such a transfer of jiosses- 
sion to the person who would take by virtue of the })Ower 
as is necessary to enable it to be validly exercised. It 
appears to them to follow, from the first taker being 
allowed to have only a life interest, that his possession is 
sufficient to complete the executory bequest which follows 
the gift for life. The result of the decisions is that, 
according to settled law, if the testator here had himself 
dosignate<l the person who wa sto take the property in 
the event of his «laughter dying childless, the bequest 
would be good. The remaining question is whether his 
substituting his daughter and giving her power to desig- 
nate the person by her will, is oontrary to any principle 
of Hindu law. There is an analogy to it in the 
law of adoption. A man may by will authorize his 
widow to adopt a son to him, to do what he had power to 
do himself, and, although there is here a strong religious 
obligation, their Lordships think that the law as to adoption 
shows that such a power as that now in question is not 
contrary to any principle of Hindu law. Further, they 
think that the reasons which have led to a testamentary 
}>ower becoming part of the Hindu law, are applicable to 


• 9 15. L. R., 377 ; L. R., I. A., Slip. Vol., 17. 
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tins |>o\vor, and that it is their duty to hohl it to be valid. 
r>ut whilst saying this, they think they ou^ht also to say 
that ill their o{>iiiii»n, tlie English law of* jK>\vers is not fit 
tol)t‘ applied ^^enerally to Hindu wills." Yon will observe, 
in the first place, that the objection that the j»erson iijion 
whom tbt* power is conferred does not thereby acijuire such 
an interest in property as would entitle him to exercise the 
]>o\ver, is over-niletl on the ground that the first taker bein^j; 
alioweil t<» ha\ «* only a lif'e-inferesf, his possession is imffi- 
eienl to enmpb‘te the executory lHM|nest which follows tln» 
;j;il‘t for life, l^ul you will remember that, allhoueji th' 
Hindu law reco^ni/<‘s (jualifled estates, nanndy, the estate 
taken by a Hindu widow, mother or daughter in ln»r 
character as sin h, it is om* of the eharaeterist ics of sindi 
t*>lale that it dt>cs not confer u|k>ii the ladder the ri;;ht of 
alienation and <io(‘s not niakt* her a luwv root o|’ descent. 
In tin* second plac<‘, if fh<‘ reason assigned to support the 
powci*. is tlie sole reason, it would simmii that if’ no inf(*resf 
whatsoever in llie prop(‘rty is conferred on tlu‘ ptu-son in 
whom tlu* power resid(‘s, the power would be incapabh^ of 
b(‘ino <‘\orcised : for instance, if an esttite is ;rrant(*(l for lift? 
to -d, with remaiiKhM' to such of th<‘ sons of H as ( ' mi;rhtby 
bis will aj»point, it is not v‘asy to see. upon w hat analogy, 
tlu‘ ("xercise of the jmwrr by (' may la* jusiilicd. In tln^ 
third place, yon will <ibserv<* that app(*al is made to an 
analo;iy furnisb<*d by the law* of ailojition. 1 <lo not wish 
to enter ln*re njfon an cxamiiiaiioii <if the euntroversy as 
to th(‘ cliaract(*r in w’ln<'li a Jliiidii female ad»ipls, whether 
she does stj in her own ri ■rill or merely as tin* a^ei.l of iier 
hiisbainl ‘ : but as-inminc; for the moment that a widow 
adopts nil ler authority from and as repi’csentative ol her 
<Jeeeas(‘d husljan«L you will not forget that ev(*n umJer the 
schools of Hindu hiw which reco^^nise the richt of the 
husband to (l(‘le;ratc to his widow’ an authority to adopt,® 
the richt of deb*;'ation is extremely rniiitc<l as it can 


* S*<ft Dr. iniatt.M'harya, ( Viin- Aliiync on Miii'l'i ¥ iJ*J. 

iiM’iitai’io** on UinUu L*ov, l.VJ. 


V. 
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})e exercised in favour of the widow and widow alone.* 
Tins, surely, seems to he a rather slender foundation upon 
which to build a general law of powers. But the difficulty 
does not cease here ; for, let us assume again that the law 
of adoption does furnish an analogy upon which we can 
act, and the question arises, how far does the new analogy 
extend ? Does it apply, as in the case of the analogy fur- 
nislied hy the law of gifts, to the nature of the interest 
created, as well as to the character of the persons in whose 
favour the power is exercised ? It seems not ; for, there is 
nothing in Hindu law which forbids the exercise by a widow 
ol‘ the power of adoption conferred upon her by her 
husband in favour of a child born many years after the deatli 
of her husband ; the Judicial Committee, on tlie other 
hand, have laid down in the case we have been discussing, 
tliat the ]>ower couhl bo validly ex(‘rcised only in favour 
of persons who were in existence either actually or in 
contemplation of law at the death of the testator. It is 
difficult to say, tlierefore, how far the analogy founded 
oil the law of adoption extends, and where it ceases. 
1 trust, however, 3"ou will not misunderstand the scope 
of tlu'se observations, which I have made, not with 


* Sec A'iiirUo Lai Dutt v. Surno^ 
aifin Ihisfi (1900), 27 I. A., 128 ; 
1. L. K., 27 Cal., 99G ; in itH earlier 
stages, reported in I. I<. H., 24 
CMl.,r)89, and I. L. R., 2/5 Cal., 
6(i2. In til 18 case a husband had, 
by his will, purported to authorise 
his widow, whom he tnaile his 
e\ecutri\, jointly with two other 
persons wlioiu he appointed his 
executors to adopt a sou to him ; 
it was held by the Judicial Com- 
mitteo that the power of adoption 
which the testator purported to 
give was one which the law does 
not allow, and that it was a ruili- 
mentary principle of Hindu law*, 
that no one except the widow 
authorised for the purpose by the 
husband, can adopt a son to him 
after his decease. It was pointed 


out that the provisions of the will 
did not authoriHe an appointment 
by the widow alone, but an ap- 
pointment by her an<l tw'O others, 
and that, consequently', there 
could not be any valid adoption 
by the widow. It may be observed 
that, though the pow'er is exercis- 
able by the widow alone, restrio 
tion may be placed upon her 
choice of a boy, if the husband 
imposes a condition that persons 
named by him should concur in 
the choice. See Beem Charan v. 
Beera Lai/ (1867). 2Ind. Jur. K. S., 
225, c/. Sngden on Powers, p. 252, 
w'hore it is laid down that if the 
consent of any person is required 
to the execution of a power, that 
like every other condition must 
be stiictly complied with. 
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a view to (juestioii the eorreotiioss of the decision of the 
Privy Uoimcil which is absolutely binding on the rludicial 
Committee and on all Indian Courts so far as it lays down 
any proposition of law, but rather with a view to illustrate 
th<* danger of developing the law by reference to super- 
ficial analogies. If the doctrine of powers is to ho 
engrafted on the Hindu law, let it be done l)y all means ; 
but I venture to think that the recent decision of the 
•Judicial (Committee furftishes as good an (‘xani{)le of 
judicial legislation as one could imagine, and hardly 
belongs to the (*lass of authorities which would be 
willingly applied and developed, rather than confined 
to the exact point decitle<l and applied only to cases w li<‘r»‘ 
the facts an* closely similar. 

1 ought to point out to you that the <jU(*stions we ' 

have discussed, were raised in an earlier case in IJonibay.* 

3Ir. •Justice Farran who heard the cans(^ in the first in- 
stance, hf*M that powers of appointment, whetlier g(‘n(*ral 
or speeial, were <juite unknown to the Hindu law, and no 
place eould be found for them und<^r that system ; the 
beamed Judge, howev<ir, went on to hold that the aggre- 
gate of praetical rights wliieli the |ioss4‘ssion of a general 
power confers upon the individual possessed of tliem, 
jduces the donee of the power in the position of the owner 
of an absolute estate and enables him to deal witli tlie pro- 
perty as his own and to confer it upon whom he wisIumI : 
consequently the power couhl he validly exenuse»l, but tlje 
persons in whose favour the power is exercised, take irorii 
him and not from the original estate. Tho < ’oiirt of' 
Appeal,* however, overruled this view of the maibtr, and 
held that there was no clear |irinciple of Hindu law whi<di 
forbade a bequest to such j»er.sou as another should appoint, 
subject, however, to the same restrictions as tin? Hindu 

• Javftrhai v. Kahtihai {18110), appoint a Mii-eeMsor (o a 
I. L. 14., IT) Bum., 320 ; on apiMsa), umlcr the <)«nUi A<*t w !s 

(1891), I. L. K., 16 Boin., 492. treattnl as vali<l. <‘f. Srhmih v. 

Ptfrfnh Nnrain SuhftaoKuar .sVf/*/>o A/onf/o/a (18t}8), 2 B. L. U., 

(1877), 4 I. A.. 228; I. L. R., A. J., 144. 

3 Cal., 026, where a powder to » Sarj^ent. C. J.. ainl Bayley, J. 
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tostaniontary law imposes on the testntor himself, namelj", 
that the appointment should be made so that (i) the 
appointee might be ascertained when the event arose on 
which he was to take, and (ii) the appointee be a person 
who was !ilive at the death of the testator. In a later 
case in Bombay* the (piestion arose whether a Hindu lady, 
who had |)Ovv(‘r under her husband’s will to ap[)oint by 
deed or will to an}' person she thought fit, could direct in 
her will, that it should be lawful for her trustees to reside 
free of rent in a house belonging to the family ; reliance 
was placed upon the decision which [ have just referred 
to, and the validity of the appointment was successfully 
inaintain<‘d. The principle deducible from these decisions 
is well illustrated by a very recent case^ in which the High 
(k)urt ol‘ (^ilcutta had to consider the validity of a power 
which authorised the widow of the testator to establish an 
idol and to dedicate properties for its maintenance. It 
was held u|H)n the authority of Motimhoo v. Mamoohai ’^ 
that the power conferred by wdll to make a gift must be a 
power to convey property to a person in existence either 
actually or in contemplation of law at the death of the 
testator, and consecpiently as the idol, to which the 
dedication was made was not in existence at the death of 
the testator, it must be treated as invalid. 

In the application of the test by which the validity 
of an appointment in exercise of a power is tried, namely, 
to read it as inserted in the instrument creating the 
power, in place of the power, you must not forget the 
fundamental distinction between particular powers created 
by deed and by wdll. A deed, as you know, speaks from 
the date of its execution, and subsequent events cannot 
affect the validity of limitations contained in it.* A will, on 
the other hand, speaks from the death of the testator, and 

* (189.S), doswami v. Madhow ■ (1897), 24 I. A., ; I. L. R., 

Dag, I. L. R., 17 Bom., 600. 21 Bom.. 709. 

* (1897), UpgndraUd v. Nem * A voidable deed, if siibse- 
Chundta, I. L. R., 25 Cab, 405; quently confirmed, speaks from its 
ggg also R(^omoyeg v. Troylucko- oa n date for this purpose. Cooke 
mddmy (1901), 6 C. W. N., 267. v. Cooke (1887), 38 Ch. D.. 202. 
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limitations wliiih wore apparently had when tlie will was 
made, may prove to he ^ood when it eomes into operation. 
Hence, in the case of a j)ower created hy will, children 
horn in the testator's life-time, thou; 4 h after his will, stand 
in the same position as chihlren horn at the execution of 
the deeil in cases where the power is created hy deeil. Th<^ 
distinction, liow(*ver, is limited only to instruments (Teat- 
in^ the |K)\ver, and does not exteiul to insti iiimmts e.\ecut- 
in^ the jjower. To take one illustration, an appointment 
cannot he made in <‘xercise of a powtu* in a marria^ro 
setthnnent, in favour of the ^rand-child of the part..s, 
hecaiise tin* pan‘nt of such ^rand-<*hihl could not possildy 
Ik* in existtmce at tin* date of the cr(*ati<»n of tlur powt*r ; on 
th(‘ otlH*r hand, in exercise of a power creatt*d hy a will, a 
valid appt)intment can h(‘ mad(» in 1‘avonr of aorand-child of 
tin* testator, inasmuch as the parent ol‘ such ^rand-(*liild 
niu>t have lK*<*n in (*xi>tence, either a(*tually or in contem- 
plation of law, at tin* time when the will took (*rtect. To 
take another t*xaniph*, in *S7(tr/ v. /At/yz/x,* a testator ^ave 
irertain property n|»on trust for his e;rand-dari;»;ht(T A’ 
lor life, and alter her death lor her children, or sucli of 
them as sh<* should hy decni or will appoint ; A, hy her 
will, appointed one-iifth of the fuiul to (‘atdi of five 
children for life, all of whom were livin;; til the death of 
the original testator, and directed that, after th(^ d(*ath of 
each child, the sliarc in which the child had a life-interest 
should he helil in such manner as the child mi;^ht hy will 
appoint, with limitations over in default of appoiiitineiit, 
in favour of the survivors in <lift’erent ev(jiits. Jjord 
Koniill}', 31. It., held that the power was well executed, as 
all the children were in existence at the time ol’ the 
creation of the power, ainl this view was attirmed on 
a}>peal.'‘^ 


' {\mh L. K.. irj K«i., »)7; oil 
appeal (1H74), L. K., 10 Cli. Ap., 
:15, following the decision of 8ha<l- 
well, V.C., ill Phipton v. Turvmr 
(1838), 9 Sira., 227. .SV« also HtH 
V. HtU, 13 Ir. Ch., 517. 


• also i*mrd v. hektjirhih 
(1852) ; 15 lleav., KMi ; 21 L. J., Ch., 
45(1, where .Sir John Itornilly, M. 
K., held that the donee of a |>ower 
cannot gi\e the fund to uiiy peiMoii 
to whom the original creator of 


I'oworB cron ted 
hy dood and 
hy will. 
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I have already [toiiiied out to you the distinction 
between a general and a particular power of appoint- 
ment, and shown that a general power of appointment 
is outside the Rule against Perpetuities. As Lord St. 
Leonards says, a general power is, in regaril to the estates 
which may be created by force of it, tantamount to a 
limitation in fee, not merely because it enables the donee 
to limit a fee, which a particular power may also do, 
l)ut because it enables him to give the fee to whom he 
pleases ; in this respect, there is no distinction between 
a power exercisable by deed or will, or by will only ; 
whatever estates may be created by a man seised in fee 
may equally bo created under a general power of 
appointment ; and the [)eriod for the commencement of 
the limitations in j)oint of i)erpetuity, is the time of the 
execution of the power and not of the creation ol‘ it.‘ 
When, therefore, a married woman exercises a general 
testamentary power, the time under the Rule against Per- 
petuities, runs from her death, and neither from the date of 
the instrument creating the power, nor from the date of the 
will.® But you must not overlook that the very principle 


the power couhi not hiiiiHulf liave 
);ivcii it, and treated the power, 
wliicli had been created by will, 
UH well exoreised in favour of the 
teMtator’s j^randsoii who wan born 
between the date of the will and 
the time when the power came 
into effect, that is, the death of 
the teHtoitor : Cf. Wilkinnon v. 
Duman (ISUl), HO Beav., Ill ; 26 L. 
J., Ch., 405; lJuk« of Dm^omhire 
V. Carenditth (1782), 4 T. H., 741, n. 

• Siij^deii on Powers, p. 394, 

* Rous V. Jackson (iskl), 29 Ch. . 

P., 521 ; Edmunds v. Edmunds 

(1885), W. N., 1885, p. 206 ; 53, 
L. T., 717. The decision of James, 
V.C.. in Rs PowelVs Trust (1869), 
39 L. J., Ch., 188, is inconsistent 
with the coarse of authorities on 
the subject, and was dissented from 
by Chitty, J., in Rous v. JacA* 


son, 29 Ch. 11., 521 (526) ; it has, 
however, been defended by Prof. 
Crayon the fjrouiidthat, although 
a life tenant with a general power 
exercisable by deed, has practically 
a present nnconditioned right to 
turn his limited interest into an 
absolute interest and may, there- 
fore, be regarded as having al- 
ready a(U|iiired siieb )»resent un- 
conditioned absolute interest, the 
case is different with a life tenant 
who has a power which be can 
exercise only by will ; he is not 
practically the owner, he Ciinnot 
transfer to himself, indeed, he is 
the only person to whom he cannot 
possibly transfer, as he must die 
before the transfer of the property 
can possibly take place (Gray on 
Perpetuities, § ‘526). Cf. Stuart 
V. Babington, 27 L. R. Ir., 531. 
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upon which this rule is tbuiuled, iiaiiiely. that a ^2[enoral Woffifssfon 
power is, in point of* alienation, equivalent to absolute 
ownership, shows that when we are coucerin»d with a 
special power, the remoteness of* an ‘a])pointment under 
it is to he judged, not t’roin the point of* time of its 
exercise, hut from the time of its creation. To take a 
somewhat strong example, if a person who has only a 
special power of apj»ointment, in exercise of that |)ower, 
confers a f^eneral jmwer of ap]H)intment, tin* validity of 
the general jiower and of its exercise must he <letermined 
with reference to the creation of the special power ; tl..s 
l)ccomcs obvious wlnm we nanenilK^r tluit th#‘ donee of the 
special power can appoint only to particuilar p(‘rsons, ami 
the imiividual sch‘ct<‘d in e\cr<*ise of such sp<‘cial power, 
cannot appoint until lii< own <leatli, so that no one has 
absolute control <»vcr the property until the death ol‘ the 
aj»|K)inte<‘ under the '^pc'cial power.' 

I liav<‘ now explained and illustrated the l(»a<line «»♦ in- 
. . , 1*1 1 1* . valiit 

j»nnciplcs wlii<*Ii regulate ipiestions ot rtnnotem^ss in nusut. 
powf*rs ; w<‘ hav<‘ next to consiiler tin* consequences when 
an appointment is tainte<l with the vice of remoteness. 

Here it may he laid down as a ccnieral rule, that tlie inflect ot* 
an invalid appointment nj»on prior or subsequent a)>poiiit* 
ments, is similar to the <‘tfect of an invali<l limitation upon 
others which precede or follow it, Tims, if aii appointment 
which is not obnoxious to tlie Hide against Perpetuities is 
followed by an appointment which fails by reason of remote- 
ness, its validity is not thereby affected : for instance, if under 
a testamentary power t<i appoint amoii;r issue, an appoint- 
ment is made for litV^ to a ^rand-child ot tin* testator horn 
after his death, and njton deatli of such ^rand-cliild, to 
its issue, the first ajipointimMit is ^^ood, thoii;(h the latter is 
too remote.*-* Similarly, where th<; first limitation is too 
remote and therefore void, a subsequent limitation to an 


* Wollaston v. Kintj (IStiS), L. 
R., 8 Kq., 16.“> ; psr V.C. ; 

followed by 8cl borne, L. C., in 
Mortjan v. tironow (1S7H), L. R., 


16 Kq., 1 ; ooiitra, :i Dav, J*rec., 
Conv. <.'ird «d.), Iii6, note. 

• HoulUdfjti V. Dofril (1794), 
*2 Ves., 3ri7. 
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Etfoctofin- object of* tli(* power will not take effect, although the 
persons intemled to take under tlie void limitation have 
actually failed ; that is to say, although the first limitation 
is void, it does not accelerate others dependent upon 
it, which, if given immediately, would have been valid.^ 
In the same wa}', an appointment which includes objects 
not within the line of perpetuity and which is not se- 
verable, is wholly voi<l, and the fund cannot he given to 
those to whom it might have been legally appointed^; this 
corresponds to the rule that where there is a gift to a class, 
some of vvdioin are within the Rule against Perpetuities 
and others are not, but the class itself and the shares of 
each cannot be ascertained within the legal limit, the 
whole gift is void. I ought to point out to you that a 
de|)arture froni the strict rule has l)eeii suggested by 
Lewis® in cases where the power authorizes appointment 
only among those of a class who come within due limits, 
but the actual appointment is to the whole class some of 
whom may fall beyond the prescribed limits. According 
to that learned author, although when a [)ower embraces 
objects, not necessarily within the perpetuity boundary, an 
appointment to a class, including persons too remote, is 
void as a whole, yet if the power authoriz(‘s an appointment 
to such persons only as are capable within the rule 
against Perpetuities, an appointment extending to persons 
too remote and therefore strangers to the power, will be 
good pro tauto ; the remote appointees not being objects 
of the power, the remoteness affecting the gift to them, 
ought no more to invalidate the rest of the appointment, 
than would the introduction into it of the names of 


* Alexander Alexandm' 

2 Ves. Sr., 640 ; Kohimon v. Hard- 
caetle (1788), 2 T. R., 241; Hailey 
V. Lloyd (1829), 5 Rush., 390 
(Siigilon, 508). 

• Jee V. Audley (1787), 1 Cox., 
324 ; Rouiledye v. Dorril (1704), 2 
Vos., 357 ; Orijith v. Pownall 
(1843), 13 Sini., 393; Harvey v. 
^7.ro^#y (1852), 1 Drevi ., 73; Pale- 


yrave v. AtkimoH (1844), 1 Coll., 
190; Ratvliffe v. Ham 2 )»on, 1 Jur. 
N. S. (1855), 1104; Grogam v. 
Dapping^ 6 Ir. Cli., 265 ; Wain- 
wight V. Miller (1897), 2 Ch., 255 ; 
mu V. tiage (1898), 1 Ch., 496 ; Tur- 
ney V. Turney (1899), 2 Ch., 739; 
Sui^den, 505, et eeq., 1 Jarman, 
260. 

• Perpetuity, p. 498. 
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]iori40iis who lira not moiiihors of tho olnsis :it all, and in 
roforonco to whom no <|iiostion of rom<»tiMn‘>s <‘(nihl ariso ; 
and tin* raso wonhl so(*ni to 1)0 stron^iM* when aftor tlh‘ 
a|>]>oinrmont. hut lioiorr tho intorost oroatiMl hy tho |>ow(»r 
takos ott’oot. tho ola^s i** aotnally nMlnootl to tlioso wlio aro 
|*ro|»or olijoots of tho powor. This viow, 1 nood liardly 
point out, i< omUrarv to tho prinoiph^ that, it* an appoint- 
mont i< had, th<* t'otirt oannot nndortako to nionhl it and 
soparalo tho l«*oal fn*m tho illo^al portion, hut it may l>o 
pn*snu;fMl tliat if a oa>o \N<n*o to arist* in our (’ourts, th 
lihoral vi«»w wouM pn‘\ail on th«‘ oronmls (‘xplaiiitMi in 
tho (locision of tho »liidioial ( \>inniittcM‘ in /iVi/ Bislirn 
Cltitmf V. Asnuut/if Ko( 

Tli(‘ <jn<‘>tioii has somotimos )»oom rai'^od whothor flio 
o«|uitahlo <locl rino of olootion jip]»]ii‘s to oasos wln t t*. in ox- 
oroiso of a pow<n*, xditl for lannotonoss. appointmonts aro 
mado in favour of oljjoot> who oanjiossihly takt‘ no hoiudit 
undor it. It sooms that when an appointinont fails hy rotiscm 
ol its trafj'^orossin;^ tho Itulo a^ain^t P<»rp<*Miili<*^, lla* ( ’oiirts 
aro not likoly to fav(»ur attompts of that natiiro hy oallino in 
aid tho application <»f tho dootrino of olootion. ^*oll will ro- 
momh(»r that tho prinoipio of olortion is, in stjhstaiua*, that 
lio who aooopt> a Ix'iiofit uiidorjin instrunu'iit must adopt the? 
wholo of it, conform with all its pru^isi<ins and rononneo 
ovory ri"ht inoonsistont with tliom® ; tho foundation of 
tho doctrino is’that you cannot siooopt and n»joot tho saino 
instriiinent, you oaiinof. to borrow tho oxprossivo phra- 
s(‘oIo;i:y of the So()toh law, approhat<* and ro|»rohato th«‘ 
samo instrnmont, you cannot, while claimin;^ undor a 
deed, intorforo hy title paramount to ])n‘vont another part 
of the deo<l from liavine «-flf'oot aoo(»rdin;r to its oonstnic- 
tion.* This jtrinciplo applies to appointments under 


» L. K.. 11 I A., nn ; .iIm< 

V. Shufiiton (IS'tH), l.lj, K., 

4 Cal., r)14. It haHliemi 
by Mr. Ht>n<lei»on that the |ini». 
cipic of s. 79 of the Indian Sin - 
reH«ioii Act in applicable not only 
when a te»tamentary |K>wer i** not 


Tcrciscd. hnt jilwi when it ih im- 
properly exerci 1. lTa(;. litM't., 
p. 17tl). 

Sf.rMtf.fit'fff \ . ( 17 *ir>), 

1 White & I'tidor L. 4](». 

• fiirmhifj/tHM v. Kinmu (1805), 

2 Sch. 9i 444, CotirintjUnt 
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powers, and it may be stated as a general rule that where 
there is a direct appointment to strangers to the power 
and a gift by the same instrument to the persons entitled 
in default of appointment, the latter will be put to their 
election.^ But you must remember the important 
exception that the doctrine of election is to be applied 
as between a gift under one instrument and a claim dehors 
that instrument and adverse to it, and is not to be 
applied as between one clause in an instrument and 
another clause in the sanu* instrument. The leading case 
on the subject is WoHnsinti v. Kincj^ where a testatrix, 
having, under her marriage settlement, power to appoint 
a fund in favour of the children of the marriage, in 
execution of the |>ower, a])pointed by will a })ortion of 
the fund to her .son for lite, with remainder to such 
persons as the son .should by will appoint ; there was also 
a general residuary appointment of the settled fund, 
sul)ject to all other appointments made thereof, to her 
daughters, to whom benefits out of her own i)roperty 
were also given by the will. Vice-CHiancellor (Jiffard held 
that the power to the son to ap))oint by will w^as void for 
remoteness, and the daughters took under the residuary 
api)ointinent the settled property appointed to the son ; 
the appointees under the testamentary power executed 
by the son sought to put the daughters to their election 
between the settled property appointed to themselves by 
the .son and the pro|)erty of the testatrix given to the 
daughters by her will. It was held by \’ice-( -hancellor 
James in a considered judgment that the doctrine of 
election did not apply, as the daughters could not be said 
to claim adversely to tlie will within the meaning of the 
rule. The learned Judge, after explaining the principle 
on which the doctrine of election rests and its applicabili- 
ty to gifts made in execution of a power, went on to add : 


V. CoilHmjtcn (I87f.). R.. S Oh. Ch. 1)., 60ti ; He Hrookabank (1886), 

Ap.. 578 ; L. R.. 7 H. L., S.5I. 34 Oh. D., 160. 

» WhUllitr V. W fibster (1704), 2 » (1868) L. K., S Kq., 165. 

Ves.. 367; He Wtimthy (188*), 'll 
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“ The rule as to election is to be applied as lu'twoen a "iff 
under a will and a claim (hdiors the will, and aclvorse to 
it, and is not to be applied as between one clause in a 
will and another clause in the same will. It wouUl s(‘em 
a very strange tiling that, in eon>triiin;i the same instru- 
ment the Court, dealin/j; with a clausi* in which a fund is 
(*xpressed to be ^iven partly to .1 and partly to /?, shouhl 
hold that the <iift to A bcin^ void, the testator's intention 
is that li should tak(‘ the whole : and, then coming; to 
another clause in which another fund is ^iveii to ./V, and 
no mention of A at all, it should hold that there i^ ‘u 
implied condition that /j shouM ^ivc hack jmrt of that 
which it was the testator's intention that he should taki*. 

It is also material that the n*ason why the f^ift fails is 
that tluM'e was an attempt to create* a power in violation 
of the rules of law. 1 apjirchcnd that it is not for this 
t'oiirt to aid such an attempt, either by the application 
of the (loctriiK* of election or otherwise."* 

I shall conclude this lecture with a brief nderence to Viii.lity of 
a class of power-' which have hecii helil to he outside the 
scope of the Uule against Perpetuities, I mean j»owers of 
side, exchano<% l<»ase and other similar powers usually in- 
seri(Ml in setlh'inents of real e>tale. The vali«lity of sii<.*h 
powers, thoueli doubt<*il hy Ehhm ® is ttow tirmly 

establislied, and without f*nterine into a minute examina- 
tion of the earlier authoritie^ on the suhjec r ** which are not 
easy to reconcile, w(* may take it a> well setfleii that no 
limits are. necessary in ;riviii^ tlie^- powers to rnislees. I 
may point out, however, that though the power of sale is 
unlimited in point of time, some limit i> generally found 
in practice to avoid an infrin;:eiiieiit ol the Rule against 
Perpetuities, and this limit in wills and settlements is the 


* tluH caHC criiiciHed By 

Prof. (Jray (Perpetuitien, SmT - 
561). Ct, Warren JtwiaH 
1 J. & H., 1 ; Jil L. J.. Ch., 543. 
whet-e Woo<l, V.C., said that the 
question is one of intent and in- 
tent only, and you cannot adhere 


to any formula. -SW also 

Chun hit! V. ChnrchUl (1867), L.U., 
5 Etj.. 44. 

• V. Potfutl (1805), 

11 \ es., OT. 

» Sii^rdeti on Powers, pp. 847— 
HTd. 
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Power of sale, period when the absolute interests vest in ])Ossession.^ 
But it does not follow that a power of sale which exceeds 
that period, if it be limited so as to avoid an infringement 
of the Rule against Perpetuities, is void. Tims, as point- 
ed out by Sir George Jessel, M. R.,'^ if the devise be to 
trustees in trust for A for life, and aftiu* his death for /J 
and C, adults with a power of sale for the purpose of 
division, or, if the devise be to trustees to divide among 
several adult |)ersons, with a j>ower of sale for the purpose 
of division, the power is in each case valid.*^ Similarly, it 
has been held that a power to sell to raise money lor 
paying debts or legacies is not obnoxious to the rule, 
against remoteness. The reasons, howev(U% which have 
been som(‘times assigned why these unlimiled ])owers do 
not violate the rule, are not very satisfactory:^ the most 
])lausible one seems to be that the trusts to which such 
]K)wers are attach(‘d must either conn* to an (‘iid or can b(‘ 
destroyed within the limits fixed by the Rule against 
l'(T]»etuities. 


* Lau/ghHrff v. Cullier (1855-56), 
2 K. & J., 709 ; 25 L. J., Ch., 672. 
See also 'Taile v. SminnUad (1859), 
26 Beav., 525 ; Wolleij v. Jenkins 
(1856), 2;i Beav., 55 ; liiddle v. Per- 
kins (1829), 4 Sim., 1.55 ; Nelson v. 
(■alloir (1818), 15 Sim., 555; Wariufj 
V. rornUvif (18.55), 1 M. K., 240. 


» Peters \\ Lewes (1881), 18 CIi. 
I)., 454. 

• See also He Colton (1882), 19 
Ch. D., 624. See also Sndtdey nnil 
Haines .f- Co. (1894), 1 (5i., 554. 

* 1 Hayes’ Conveyancing, 49s 
(Mil KO.). 
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Tin: Ri le .\ii.MNsT I’KitrETi iTiEs in uelation to 
rUINCITLES l»F roN.sTKrcTlON. 


In tlu* I purpose to «lisruss the lir’ 

n^uinst Perpetuities in relation to ]»rinei]>Ies of eonstrue- 
tion. But, hefon' I do si», I must ask you t(> la^ar in mind 
the strong disapprohation, whieh tniiitnuit dmlars liave 
<.‘Xpr<‘ssed, ot' all attempts to lett<*r tin* law hy maxims 
whieh are almost invarialdy Inisleadin^^ a-^ they are so 
lar^e and ^<*neral in laiieua;i<* that they olteii in- 

elnde sometliing whieh is not really innmded to he inelu- 
ded in tluMii. Snhjeet to this res(*rvat ion. howi‘ver. that 
st(*r<‘oty ped rules eaiiin.>l he aeee[>teti as inraliildt* f'anons. 
if then* is any rule of eonstriietion whieh is of almost 
univ(*i*sal applieatioTi, it is that whieh Loril Wensleyilale 
ealled the golden rnh‘ for eoiistruin;! all written en;ia;ri— 
ments : ‘‘ In eonstruinj^ wills and iiid<MMj statutes and all 
written instruments, the eniniinatieal and tntlinary sens<* 
of tin* words is to h<* a<lhenMl to, unh'ss that would lead to 
sonn* ahsurdity, <»r suiin^ r<*puenanee or inemisist.enc'V 
with the rest ot the instrument, in whieh ease the ofsiin- 
niati«‘al anil ordinary sense of the words *nay he inf»ililied, 
so as to avoid tljat ahsurdiiy and iueonsisteiiey, hut no 
further."^ And this ]>riii(riple is so faithfully applied 
that it has been laid down hy (’hief Justiee 'findal that 
‘■•not only ouglit we to look to the woriis of a will 
alone, to deterniine the operation and <‘fl‘ert at' (he. 


' .•Ulc*ii nilt* of 
fiMislr notion. 


l.tiril 

WonfsN-y'l.ilo. 


■J'iiolai, ( >1. 


devise, but w’e ou^ht to disregard ii»io;;ether the leoal 


• i/rtij/ V. yVf»/'.vow (IK'.T/. <» II. l.onl lUar'k 

t\, til ; *20 I-. .1., <-h., i7*i hiii n in A*, v. 

(4Sl); ThtfUit»son v. JttrntthHham iSritirh J{. Cti. i ISSI !. ti Afip. CVis., 
7 H. I.. C., 42t» o-ilO) ; I.. 114 riril). 

J., t'l*.. 94S (tK56) ; //#>• l-onl Wciih 
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eonsequencos which may follow from the nature and 
(jualitie.s of the estate when such estate is once collected 
from the words of the will itself. ' ' ^ In other words, 
whatever the instrument, it must receive a construction 
according to the plain meaning of the words and sentences 
therein contained ; but, although for this purpose, you 
ought to look to the instrument as a whole, not recklessly 
deviating from the literal sense of the words nor slavishly 
adhering to them, when to do either would obviously 
defeat the intention which may be collected from the whole 
document, yet as Lord Halsbiiry put it,' you would be 
arguing in a vicious circle if you started by assuming an 
intention apart from the language of the instrument itself, 
and, having made that fallacious assumption (for instance, 
an assumption that the settlor intended to create such 
estates only as the law allows), you began to bend and 
twist the language in favour of the assumption so made. 

The principles I have Just explaiiuMl ar<‘ applicable 
to cases where questions arise upon tlu> Uule against 
Perpetuities, which is not a rule of construction, not a 
test more or less artificial, to determine intention, but an 
absolute inflexible rule of law, one of the legacies of the 
Middle Ages, the object of which is to defeat iiitentiou. 
In such cases, therefore, the instniincnt is to be construed 
without any reference to the rule, and then the validity of 
the disposition is to he testeil by the ap[ dication of the 
rule. Thus, in Ihimjannon v. Smithy'^ Mr. Baron I*arke, 
'One of the learned Judges snmmoneil to advise the House 
of Lords, ill delivering his opinion said : There is no 

doubt of the course to he pursued. We must first as- 
certain the intention of the testator, or more properly the 
meaning of his words, in the clause under consideration, 
and then endeavour to give effect to them so far as the 
rules of law will permit. Our first duty is to construe 
the will ; and this >ve must do, exactly in the same way as 

■ Scarborough v. Doc rf. Sarih App. Cas., *291(301); 5S L.J., 1*. 
(1890), 3 A. A E., 897 (962). C., 19 (16). 

•Leader v. Dufey (1888), 13 • (1846) 12 Cl. A F., 546 (599). 
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if the Rule against Perpetuity liail never been established, 
or were repealed when the will was made : not varying 
the eonstruetioii in order to avoitl the effect of that rule, 
but interpreting the words of the testator wholly without 
reference to it.’' Mr. Justice Patteson, in the same case,* 
observed : 1 apprehend that in order to arrive at 
the true nieanin;: of the will, it must be construed with- 
out reference* to any rule of law respecting remoteness, 
that is, in the first instance, and for the sole purpose of 
ascertaining the testator's ineanin;^."^ And, similar] v 
Mr. Justice ^laule said : “ Tht‘ f‘xistence of the rule as 

to perpetuities is certainly no reason for altering tlu* 
construction of the b(»(|U(*st. The words of the testator 
an* clear and unambiguous ; there is no difficidty in 
dealing with them as they stand in the will, unless it be 
sought to (‘vaih* tlu* rnl<* against perjietuity.'’^ It is 
hardly necessary to multiply aut lunities, and I must 
cont(»nt myself with placing l^efore you the statement of* 
the rule hv Lord (’hanc<dlor fSelborne in !i r(‘<'ent (*ase* : 

“The rul(^ which has always Imvu* appli<*d to <*ases <»f 
r(Mnot(‘ne>s is this : you do not import tin* law of nunote- 
iiess into th<* c(»nstruct ion of the instrumcuil, by which 
you investieat(‘ tin* 4*xpres>(‘d intention of the teslati>r. 

Vou take his wonL. and end(‘avour to tirrive at their 
meaning, exactly in th»j same manner as if thert* had 
been no such law, and as the wlade intention expressed 
l»y the words could law ; take eff'e<*t. I do not mean 
tliat in tlealin^ with words which are obscure and ambi- 
guous, wei;;ht, even in a (juestion of n-moteness, may not s-. I.. < 

sometimes Ik* eiven to the consideration that if is lK*tter to 
effectuate than to d<*stroy the intention ; but I do say, 
that if the construe! ion of the words is om* about wbicdi a 
(.^ourt would have no doubt, tiioneb there was no law ol 
remoteness, that construction cannot be altered or wrested 
to something dift’erent, for the purpose of <*scaping from 
the consequences of that law. So understanding the rule 

• 12 Cl. & F., 3HH. Can.. 7H (719) ; tfce aluo the ohner 

• 12 Cl. & F., 578-579. vationa of Lord Blackhitrn at 

• Pmrkit V. MotcUy (1880), 5 App. p. 733, 

M, LP 


14 
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the first question in every case of this kind is that of pure 
and simple construction — what is the meaning of the words 
which the testator has used ? what would their effect be, 
if there was no law of remoteness ? You will not have 
failed to observe that in this passage a distinction is 
suggested between the case of an instrument which is 
expressed in clear and uneqni vocal language, and the 
Ambiguity. case of a document which is really ambiguous and fairly 
capable of two constructions ; in the former case, you 
must interpret the language as you find it and then 
apply the Rule against Perpetuities, however harsh the 
consequences may seem to be ; in the other case, if the 
disposition is really susceptible of two constructions, 
one of which will support, and the other defeat a 
testator’s intention, it is a fair presumption that the 
testator meant to create a legal rather than an illegal 
interest.® This is both good sense and good law, for. 
Lord Coke. as Lord Coke quaintly puts it, “ whensoever the words 
of a deed, or of the parties without deed, may have a 
double intendment, and the one standeth with law and 
right, and the other is wrongful and against law, the 
intendment that standeth with law shall be taken,”® 
This preference, in doubtful cases, for the construction 
which produces a legal result and carries into effect the 
intention of the testator, may be substantially strength- 
ened if it appears from the whole of the will that the 
testator had the law against perpetuities constantly before 
his mind and had anxiously guarded against making the 
limitations contrary to that law.^ 


> Seo aUo the second rule in 
CatlHn V. Brotm (1853), 11 Hare, 
.372, p. 168 ante; Cunliffe v. Brancker 
(1876), 3 Ch. D., 393 (399) ; Speak- 
man V. Speaknian (1819-50), 8 Hare, 
180 (185) ; Taylor v. FrobUher 
(1852), 5 DeG. & Sm., 191 (197) 
Harreyv, Straeey (1852), IDrew., 
73 (126). 

^ Chrietie v. Gosling (1866), L. 
R., 1 H. L., 279 (290). See also 
Atkinson v. Hutchinson (1734), 3 


P. Wins., 258 (260); Keiley v. 
Fowler, Wilmot, 298 (307) ; Thellus- 
son V. Woodford (1798), 4 Ves., 
227 (312) ; Leach v. Leach (1843), 
2 Y& C. C. O., 495 (499); Pearks 
V. Moseley (1880), 5 App. Cas., 
714 (719). 

• 1 Co. Lit., 42 a, h. 

• Martelli v. Holloway (1872), 
L. R.. 5 H. L.. 532 (548). See also 
Chapman v. Brown (1765), 3 Burr., 
1620, which shews that estates void 
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It follows as an obvious corollary from what I have invaiiii 
already stated that if a clause in a will is obnoxious to 
the Rule against Perpetuities, such clause cannot be dis- 
regarded in construing the will, but must be read as 
the expression of the testator's intention us if no such 
rule existed ; any dispositions which, so reading and con- 
struing the will, are found to be the testator's wishes, 
must be taken to be his wishes, and, if those wishes oiFend 
against the rule, the gifts would be bad, and must fail 
accordingly ; but they are not the less ]>art of his will, 
and to 1)0 resorted to as part of the context for all piirpos 
of construction, as if no such rule had V)een estaVilished.’ 

The principles I have explained, though simple in ,j,.^ 
theory, and not particiilarlj' difficult in application, have 
unfortunately been sometimes ignored, and, if you examine 
the cases in the books, you will come across not a few 
in which well-settled cations of construction have boon 
evaded with a view to prevent the operation of tlu^ 

Rule against Perpetuities. It is not necessary to iliscuss 
how far Judges may bo or ought to be able to defeat a 
rule of law of which they disapprove, for, so far as 1 
know, it is always avowed that the duty of a Judge in 
construing an unambigiious instrument is not to allow 
himself to be inffuem*(*d by any considerations as to the 


for rc‘niotciioH.s would not 
raised by iiiipUcaiion. Cf. see. 
71 of the Indian Hiicccssion Art. 
Sne also Jiankutt v. Desitencfir 
<1840), 10 Sim., .‘iTO ; 11 Sim., TiOH ; 
9 1.. J. Ch., lsr>; 7 Jill., -JIO. 
Mr. Marsden tlnis Hummuriscs the 
result of the derisions : 

** The eases illustrating: the 
effect, upon the construetion r>f 
an instrument, of a rcferenco in 
the instrument itstdf to the Rule 
apuiist Perpetuities, are, for the 
most part, those in wliirh the ques- 
tion of remote ness has arisen in 
connection with the settlement of 
heirlooms or real estate, sd as 
to go along with either other 
property in settlement or w'itli a 
dignity. The rule seems to bo 


that, even where no executory 
trust is ereaUMi, a direction that 
pro|>erty shall accompany a iligni* 
ty, or other settled property, ho 
far as the la^v will permit , oi* so 
far as the rules of law and equity 
will permit, or so far an the 
different nature or tenure of the 
projMirty will permit, is a disposi 
tion w'bich operates only within 
the line, of perpetuity. Where 
the limitation in question is by 
way of exwutory trust, there is no 
doubt that such is the i iile*’ (276). 

• lieaHuytn v. l*eante (1^71 >, Ij. 
R., 7 Ch. App., *i7o (283), r Lord 
Justice James reversing the deci- 
sion of Malins, V. in L. R., 
11 Eq., 
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ultimate result. But though this may be so in theory, 
even Judges allow themselves, sometimes unconsciously, 
perhaps, to warp the language of an instrument so as to 
carry out the intention of the testator, sy>ecially if the 
disposition meets with the sympathy and approbation of 
the particular Judge; for, although the Ilule against Perpe- 
tuities is founded on a beneficent principle, its rigorous 
application undoubtedly causes considerable hardship in 
individual cases. One of the most striking instances 
of this irregular action of the judicial mind which can 
neither be defined nor anticipated, is furnished by the 
oft-ciled case of Forth v. Chapman^ where, contrary 
to the well-settl(‘.d rule that the same words in different 
parts of a will should bo given the same meaning. Lord 
(ffiancellor Parker construed the ]>hrase die without 
leaving issue,” when used in relation to a gift over of free- 
hold, to mean failure of issue generally at any time, and 
when used in relation to a gift over of personalty, to moan 
failure of issue at a certain time; and the reason which 
was cTSsignod for thus putting two different constructions 
upon the same words in the same will, w^as that both 
the devises ought to bo made good.* 


> (1720)1 \\ Wins,, 603; Tinlor, 
L C., 371 ; itm 2 Jarman, 1321, 
where it is shown that the principle 
of Forth V. C/fapin«whas been con- 
tirnied by a lonp: train of subse- 
quent decisions. 

• For other instances in which 
rules of construction have boon 
disregarded in order to give effect 
to a limitation which by ordinary 
rules would be void for remoteness, 
see Jlf V. Muff a (1852), 1 Mer.. 
054 ; 15 R. R., 185 ; Lmch v. Lttarh 
(1843), 2 Y. & C., 465 ; Kerern v. 
Williams (1832), 6 Sim., 171 ; Elliott 
V. Elliott (1841) 12 Sim., 276; 

lOli. J. Oh., 363, where the rule 
in Amirmns v. Partington (1791), 
3 Brown C. C., 404, was not ap- 
plied. In the last of these cases, a 
testator gave his personal estate 
to his daughter^ children in equal 


shares, as and when they should 
attain their respective ages of 
twenty-two years, the interest on 
their respective shares to he ac- 
cumulated and to he paid to them 
along with the principal. Vice- 
Chancellor Shad well held, that the 
gift in question was a gift to such 
only of the daughter's children as 
were alive at his death. It may 
he observed, as tlnj gift was of a 
residue, it was not contingent and 
consequently the x’l’ovision for 
delaying payment was void, and 
the gift went immediately on the 
testator’s death, as a gift in pos- 
session, to the daughter’s children 
then living ; hut if the gift is 
treated as contingent, it is difficult 
to see how the decision can be sup- 
l>orted. Similarly, in Ksvem v. 
Williams^ whei*e a testator gave 
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The same anxiety on the part of 3uel^os to prevent Miuiifying 
a testator’s dispositive scheme Irom proving abortive by 
reason of the rule against remoteness, is manifested in the 
series of cases which have establislied the doctrine that 
when there is a good absolute gift, and the settlor or testa- 
tor goes on, in an additional clause, to modify the gift, and 
by modifying it makes it in part too remote, the modiii- 
cation is rejected but the original gift stands. Tins result, 
of course, can be achieved onl>' by ignoring two familiar 
rides of construction, namely, that though the (’oiirts can 
i-onstrne and exj>ound the worils of a will, yet they cuiuiwi 
strike them out of it entirely,^ and that preference ought 
to be given to tlie posterior of two inconsistent clauses.^ 

The ]>rincijde, however, of rejecting the siibseipient tjnali- 
fication, void for remoUmess, which is sought to be en- 
grafted upon the original absolute gift, is firmly establisluMl, 
and is dcfcndeil on the ground that the author of the 
limitations intends the* j>rior absolute gift to prevail, ex- 
cept so far only as it is effectually supersedinl by the 
siibse<nient (|ualitieJ one*^ : and here I ought to add 
that the principle apjilies as well to appointimuits under 
powers as to beipiests and devises. 


his properties to trusteo'j, after 
the <lcath of his wife, in trust for 
tlie txrand-ehihlreii of his )»rot)icr, 
to be >>y eaeli of tlieiii received 
when the}' and eatrh of tliera 
shouhl severally attain twenty- 
tive and not before, it was held 
tliat only those f^rand-cdiiblren wlio 
are born before the death of the 
testator's widow, should share in 
the property. This decision may 
be supported on the princijilc, that 
upon a ''ift t.o a class, only those 
are included who are in existence 
at the time of distribution, and the 
time of distribution is taken to be 
the time when the first of the class 
is entitled to his share. As autho- 
rities foi* the proposition that when 
a ^ift to a class on reaching; a 
certain ai^e is accompanied by a 
valid gift over on failure of any 


iiienihcr of tlie class to reach that 
age, all inenibers of the eiass coin- 
ing into existeiiec before tbe eldest 
roaches the re<|uire<l age. are al- 
low’Cil to share, sec -I nUrnmn v, 
Parliuftton (17111), Hrown C., 
4(11 ; Bnrrintjlon v. TrLs/nitn 
(i Ves., Whif.hr 0 <tttf v. ,S7. John 

(1K(14). 10 V'es., 1;V2 ; Buhti v. italuk 
(llCKi), 3 Sim., 492 ; lu nt HmumVH 
(IkTOHO), 13 ('ll. !>.. 4H4. 
Sett also Thooljald on Wills, 2r»7, 
2 Jarman, lOlH. 

• /Vr Lord llardwicku in Sinith- 
rrd V. Wnfnnn (174.%), 3 Atk., 220 

• /Vr Baron Parke in Morral v. 
.SuUon (1845), 1 Ph., 5;i3 (5.37), 14 
L. J. Ch., 268 (269), l•eferriIlg to 
Co. LitL, 112 6. 

• Lewis on Perpetuities, 6.35. 
Qtuere: Whether the distinction 
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One of the earliest cases which established the rule 
that where there is an absolute gift followed by an at- 
tempt to limit the effect of that gift, if the limitation 
cannot for some reason take effect, the original gift will 
take effect, is Whittell v. Dudin^; there a testator 
devised the residue of his estate to be equally divided 
among his wife, sons and daughters, and directed, as to 
the shares of the daughters, that they should be placed in 
the funds in the names of trustees, that the interests be paid 
to the daughters for their lives for their separate use, and 
that after their deaths, the shares, to the interest of w'hich 
the daughters should have been entitled for life, be given 
to their children equally, with benefit of survivorship ; 
two of the daughters survived the teshitor, and subsequent- 
ly died without childien. Sir Thomas Plumer, M. U., held 
that the latter part of the resit! uary bequest could not be 
looked upon as the sole and original bequest to the 
daughters and their children, but was a qualification an- 
nexed to a prior gift ; consequently in the event which 
happened, upon failure of the specific objects for whose 
benefit the limitations were engrafted on the absolute gift, 
as the qualification could not take effect, the original gift 
prevailed, and the rej)rosentatives of the daughters were 
entitled to their shares. The ])rinciple thus laid down was 
followed in Lasseme \ . Tiernetf^ where Lord Cottenhani laid 
down tliat if a testator leaves a legacy absolutely as regards 
hiseshite, but restricts the mode of the legatee’s enj’oyment 
of it to secure certain objects for the benefit of the legatee, 
upon failure of such objects the absolute gift prevails ; 
and this view w^as subsequently adopted by the House of 
Lords.® 

In the cases I have just mentioned, the disposition 
in the modifying or qualifying clause failed for reasons 
other than the vice of remoteness. But in Arnold v. 

faintly HUggeHted by Lewis (p. MO) affirmed on appeal, at p. 009. 
between wills and deeds in tbis * (1849) I Mac. A 6., 551 ; 2 Hall 
respect, is well founded. A Twells, 115 (131). 

• (1820) 2 Jac. & Walk., 279 ; • K«lMt v. Kellett (1868), L. R., 

22 B. B., 124. Cf. Watkim v. 2 H. L., 100, per Lord Chancellor 
Weston (1802), 32 L. J. Ob., 396, Cairns. 
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Congreve^^ where a testator, who had absolutely devised 
certain legacies to * her grandchildren, directed by a 
codicil that the share of each grandchild should bo settled 
on it for life and afterwards on its children, the limitations 
in favour of the great-grandchildren were void for 
remoteness, and Sir John Leach, M. 11., held that the 
absolute interests conferred on the grandchildren were not 
affected by the ineffectual attempt in the codicil to modify 
them. Similarly, in Rimj v. ilanlicivhe^^ a testitor who had 
absolutely bequeathed all his personal estate e<|ually to his 
two sons and two daughters, went on to direct, concen. I 
the shares of the daughters, tliat the share of each daughter 
be invested in the names of trustees in trust to |>ay the 
income to her during her life, and upon her death to 
her children, to become vested in them when they 
attained the age of twenty-five, with gifts over in case any 
of such children died under twxmty-tive ; Lord Langdale, 
JI. 1{., held that the gift over was void for remoteness, 
but that the absolute interest given in the first instance to 
the daughters, was in no way affected by the futile 
attempt at restriction contained in the modifying clausi*. 

The leading authority upon the precisely analogous 
class of ([uestions in relation to th<‘ execution of powers, 
is Carver v. Bowles? In that case a testator, in exercise 
of a power under his marriage? settlement, appointed a fund 
to his two sons and three daught(M’s, to be equally divided 
among them, and then proceeded to declare that the 
shares of the daughters should be held for themselv<‘s 
for life without power of anticijiatioii, and upon their 
death to go to their issue. Sir John Leach, M. it., 
held that the bequest to the issue was void for remote- 
ness, but that did not affect the absolute interest apjiointed 
to the daughters. The same principle is dedu<?ihle from 

» (1830) 1 Rush. & Myl., 209 ; 8 Courtier v. i>ram (1855), 21 Buav., 
L. J. Ch., 88, 0. S. 91 ; Churr.hUl v. Churchill (mi), 

* (1840) 2 Beav., 352. See alNO L. R., 5 Eq., 44 ; Lyddfm v. 
Horvey v. Strarep (1852), 1 Drew., Ellison (1854), 19 Bt^av.. 505; Heid 
73 (139) ; Stephen v. Oadsden, v. Reid (1858), 2.5 Boav., 409. 

(1855), 20 Beav., 4614; nerranl v. • (1831)2 Ruiw. & Myl., 301; 9 
Butler (1855), 20 Beav., 541; L. J. Ch., 91, O. S. 


lUny 

V, 

IlmdtnHr 


( Wirt 

V. 
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Kam}^/ V. Jomi} where, however, it is doubtful whether 
the whole modification was rejected because the bequest 
was in favour of persons who were not objects of the 
power, or because it was tainted with the vice of re- 
moteness.2 

You must remember, however, that to bring a case 
within the j)rinciple I have explained, it is essential that 
the original gift should be an absolute gift ; in other 
words, the failure of the modification attempted in the 
qualifying clause, if it does not affect, cannot also enlarge 
the scope of the prior bequest. As an illustration, I may 
refer to Whitehead v. Uennett^^ where a testator directed 
his property to be sold and the proceeds “ invested 
for the benelit of his three daughters,” the interest of the 
fund to bo paid to each of the daughters for her life, and 
upon the death of each of them, half of her share to be 
paid to her children at the jige of twenty-one, the other half 
to such grandchildren for life only and afterwanls to their 
children at twenty-one. Kindersley, V. 0., held that the 
gift to the children of the grand-children was void for re- 
moteness,but that the direction to invest for the benefit of 
the daughters subject to the limitations stated, did not 
amount to an absolute primary gift. 

The principle I have just explained has been applied 
in England in cases of settlements on married women 
with a clause against anticipation. You will remember 
that under the English law, an estate in fee-simple or a 
life interest may be given to the unborn daughter of a 
living person inasmuch as the whole interest must vest 
within the ))eriod prescribed by the Rule against Perpe- 


• (1837) 2 Keen. 760 ; 7 L. J. Ch., 

• In Churchill v. Churchill (1867)» 
L. K., 6 £q., 44, Lord Romilly, M. 
11., said that if an appointment i» 
complete and absolute, and if in 
a subsequent part of the will the 
testator seeks to impose a condi- 
tion and restriction on the ap- 
pointment first made, • ** as the 
subsequent condition and restric- 
tion are simply void, the original 


gift remains unaltered and un- 
alFected by that which has in 
truth no efficacy whatever.” See 
also Harmy v. Straccy (1852), I 
Drow'., 73 ; 22 L. J. Ch., 23. See 
McDonald v. McDowild (1875), 
L. K., 2 Sc. & Div., 482, wheie 
the principle was substantially 
affiimed by the House of Lords. 
Cf. Cooke V. Cooke (1887), 38 Ch. 
D., 202. 

■ (1853)22L. J.,Ch., 1020. 
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tiiities. If, however, there is a clause against anticipation 

attached to the estate it cannot be dealt with as a whole ; 

there will be a condition precedent to dealing with the i-itiuso against 

income of each year, that the year should arrive ; and as 

this may not happen within the time limited by the rule, 

an estate to an unborn daughter with a clause against 

anticipation will bo too remote. Such an estate may bt» 

treated in one of three ways : ftrM, the restraint against 

anticipation may be regarded as good for twenty-one 

years after the life in being ; .svro/wf///, it may be treated 

as wholly bad ; third/*/^ the clause against anticipation v 

be disregarded and the estate treated as valid ; this last 

view is the one wliieh has been adopted in practice. The 

leading case upon the suhj<Kd is Fr// v. where 

under a power of a[)pointinent of a trust fund among 

children, the share of a married daughter who was iinhoni 

at the creation of the power, was limited to trustees, 

upon trust for her separate use for life without power of 

aiitieijmtion, and after her death, to siicli person as sin* 

might, by deed or will, appoint and in default, to her 

executors or administrators. Vice-( 'liancellor Wood htdd 

that the appointment was not void fur remoteness, hut 

that the restraint upon anticipation might he rejected and 

the rest of the appointment sustained.® Tlu^ same vi(*w 


• Kay. 1(W. 

•“In t}ic ('ast* of an 
incut under a i»o\vcr, tlic (’oiirt 
looks to the scope am! intent of 
the power, and in appoinlinents by 
w'ill of real estate, has, hy the cloc- 
trine of r// prtis, f'iven etft*rt to 
them a^^ainst the very vord*^ of 
the instrument and has enahled 
grandchildren, who were not 
objects of the power, to take under 
a limitation to a child for life, with 
remainder to the ehihlreii of such 
child, by treating the tii-st taker as 
a tenant in tail ; ami because the 
words of the appointTiient would 
otherwise have Ijolmi wholly in- 
operative, the Court has thus given 
effect to it in the mode in which it 
can tiike effect legally. Therefore 


ill an instrument iiiadr in (•veeii- 
tion of a power of appointing 
among children only, if the (Unirt 
finds an appointment of a share 
to one cliiltl, with a direction that 
such share shall he dealt M'ith in 
this way, the t^oiirt may reject 
that part of the liniit.ation which 
exceeds the legal limits. Ailboiigh 
the clonee of the power (rannot 
appoint to grand -children, nor to 
persons unborn, iti the iiiaiiiier in 
which he has attempted to limit 
the property, yet the Court w'ill 
so modify the limitatir>ii as to 
make it effeetive in the manner 
in w'hich it may take effect ac'oord- 
irig to the power,” Per Wood, 
V. C., in Fn/ V. (Jappm\ Kay, 170. 
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was taken by James, V. C., in a later case,* in which he 
held that a clause against anticipation attached to an 
estate given to an unborn child should be disregarded ; 
and this was followed by Sir George Jessel, M. R., though 
not without some reluctsiiice.^ 

iiMt for cioBH In addition to the two classes of cases we have just 
ornons. Considered, namely, cases in which an absolute gift is 
modified into a life estate and a remote remainder, and 
cases in which a valid estate is coupled with a clause 
against anticipation which is bad for remoteness, the 
doctrine may be applied where a gift is made in trust 
for a class of unborn persons and a discretion given 
to trustees to distribute the income in such proportion 
as they see fit or to add it to the capital ; it must be 
remembered, however, that to make the principle a])plicable, 
the clause giving the trustees discretion must be separate 
from the gift.® 


*■ lift Teayuff's SeUlemmU (1870), 
L. H.. 10 Kq., ri64. See also the 
decision of Mali ns, V. C., in Re 
Ounynghame'e Sett lenient (1871), L. 
R., 11 Mq.. ;i24. 

• Buckton V. Hay (1879), 11 Ch. 
D., G45. See also Carver v. 
Bowleg (1831), 2 Russ. & M., 301 ; 
Thornton v. Bright (1836), 2 Myl. A 
Cr., 230 ; Divkingon v. Mort (1850), 
8 Hare, 178 ; Hodggon v. Htilford 
(1879), 11 Ch. D., 959, where the 
question of remoteness oiifirht to 
have been raise<l, but was appar> 
ently overlooked. Cf. Annitage 
V. Coateg (1865), 35 Reav., 1, where 
the question of remoteness was 
raised, but not determined. 

* See Webb v. Sadler (1873), L. 
R., 14 Eq., 533 ; L. R., 8 Oh. App., 
419 ; where umler a power in a 
marriage settlement to appoint to 
children, property was appointed 
to a son for life, subject to such 
trusts os he should, by deed, with 
the consent of certain persons or 
by will appoint ; it was held that 
the appointment to the son's 
appointees was bad for remoteness 
inasmuch as the persons whose 


coiiHent was essential might per- 
haps not be born till after the date 
of the marriage settlement. Lord 
Chancellor Selborne observed that 
the consent was an inseparable 
condition of the exercise of the 
power, that in reality there was no 
power except with consent and that 
csoiiNequently there was no analogy 
between the effect of the clause 
in question and the cases where 
there was a separate and super- 
added condition after the gift 
of an estate. See also Wilson 
V. Wilson (1858), 28 L. J., Ch. 95 ; 
Herbert v. Webster (1880), 15 Ch. 
D. 610, which show that wlien 
gifts are made to several persons 
by one description, but the gift to 
one is not affected by the existence 
or non-existence of the others, the 
gifts are separable, and if modify- 
ing clauses arc not too remote 
when applied to the gifts to 
some of the persons, but are too 
remote when applied to the gifts 
to the others, they will be opera- 
tive in the former cases and 
ignored in the latter. 



IN KRITIKH INDIA. 


211 » 


1 shall conclude this lecture with a brief examination ct, p,rft doo- 
of what is known as the doctrine of o// which furnishes 
another striking illustration of the way in which Courts 
have sought to prevent the operation of the Rule against 
Perpetuities and thus to give effect substantially to the 
intentions of the testator. 1 must confine myself to a 
statement only of the leading principles of this topic, 
as the doctrine has not yet been applied to cases in India, 
and it may be expected that should it bo so ajiplied, the 
technicalities by which this useful principle of English 
law is hedged in, will not be imported in their enti iy. 

The phrase <•// as you know, literally signifies 

mar fo //, ami for this reason the principle has been 
described by some as the principle of approximation. 

It sometimes happens that a testator has two objects 
in view, one primary or general, the other secondary or 
particular ; now, if these objects be incompatibh*, and 
it be impossible to carry out both, it seems rcMisonabh^ to 
sacrifice the particular object so as to give eflect to the 
general or paramount intent an mar an ma// he to the 
testator’s intention, in acconlancc with law. Thus, Lord Lord st. 

St. Leonards, in a well-known passage, says‘ : It is * 

a rule of law that where a testator has two objects, one 
particular and the other general, and the j)articular 
intent cannot be effected unless at the ex])ense of the 
general one, the latter shall be carried into effect at the 
expense of the former. This is the case where a man 
gives an estate for life, with remainder to his issue ; but 
the estate is so given that all the issue cannot take, unless 
through the parent. The particular intent is that the 
parent shall take only for life ; the general intent is tliat 
all the issue shall take ; and in these cases, the Court 
will effectuate the general, at the expense of the parti- 
cular, intent, by giving the parent an estate tail.” The 
doctrine is nowhere more clearly .stated than by Butler Butlor. 
in one of his celebrated notes to Feanie on Contingent 


i'owerb, p. 49S. 
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Remainders* : “ The cases in which this doctrine has 
been received, have arisen on devises, in which the 
testator has expressed himself in terms which have been 
thou|i;ht by the Courts to contain a clear indication of his 
intention that the devisee and his issue should take the 
lands and an intimation of the mode in which he intended 
the issue should take them ; and his language in respect 
to the mode of the issues taking them, has been thought 
by th(^ Courts to be such, as construed literall3% imported 
limitations contrary to law. In construing these devises, 
the Courts have considered that the testator’s primary ob- 
ject was, that the issue of the devisee should take the land, 
and that the mode in which the issue should take it. was 
the testator’s secondaiy object ; or, as it has been usuall}* 
expressed, that the fornuu* was his general, the latter his 
particular intention. Then, in conformity to their uniform 
practice of efiFecting the testator’s intention as far as })os- 
sible, they h.ave thought themselves required to adopt that 
construction of the devise, which by including the issue 
of the devisee, satisfied the testator’s general intention 
that the issue should tak(‘ ; liut, which, at the same time, 
by raising for the issue, estates different from those 
which the testator ajipeared to have intended them, 
sacrificed, to that extent, his particular intention. Thus 
where the testator has dcAdsed lands to a ]>erson and his 
issue and has appeared to inteuid that all the devisee’s 
issue should take the lands, and, at the same lime, has 
appeared to intend to devise estates by purchase to the 
children of unborn children of the devisee, the (Courts 
have considered such limitations contrary to law ; but as 
the will has appeared to them to shew an intention that 
the issue should take, and this intention could be effected 
by the issue’s taking derivatively through the ancestor, 
the Courts, rather than the testators’ intention should 
absolutely fail of effect, have put such a construction on 
the ' devises, as vested the inheritance in the ancestor 
himself. Such a construction brings all the parties in- 


* Chap. I, sec. <5 ; ed., Smith, Vol, I, p. iKW. 
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tfMnled to 1)0 honefited by the testator within the operation 
of the devise, and thus satisfies the tostatorV general 
intention ; hut, in respect to the mode in whicli tin* 
t(‘stJitor would he thought, by the literal meaning of his 
language, to intend they shouhl take, this is materially 
varied, and thus his particular intention is sacrificed/' 
The whole of this passage was quoted in v. 

‘ by Ihiron Uolfe who observed : 

*• The doctrim* of r// in reference to questions of 
]M‘rpetuity, arises where a testator gives real estate to an 
unborn p(‘rson for life, with remaimhu* to tln^ first mi 
otln*r sous of siich person in tail male, or with romaiinh*r 
to the first and oth(*r sons of such person in tail g<Mieral, 
with remainder to the daiight<‘rs as tenants in common in 
tail, with cross r(*maind(*rs amongst tlnun. In such a case, 
t h(‘ course* of siuicession d(‘signated by the t(\stator is one 
alIow«*(l by law, but the <lir(M*tion that the first taki^r should 
take for life only, with remaiinhu* to his children as pur- 
chasers, is illegal, as tending to a perpetuity. In such 
case>, the law, in order to prevent the testator's intention 
1‘rom being (‘iitircly defisated, has treated liis expressed 
intention as divisibb* into tw(» parts : first, tla* int<*ntion 
that tlie first tak<*r and his issin* male or issue 
gen(*ral, as the cas(* itiay la*, shall all take in succes- 
sion, according to tlu^ legal course of di^scent ; and sfarond- 
ly, the intention that the first taker shall tak(* an estate for 
life only, ainl that his eliildren sliall take as pur(*has<*rs : 
and the two intentions being thus ascertained, tbe (V)urts 
have treated them as indepc'iident of (*ach other, and hav(* 
said that the inahility to c-arry into eft’eet the second or 
subordinate intention, shall not defeat the ])rimary or gfuie- 
ral intention ; and such a devise has then;fore heon hehl 
to give an estate in tail male or in tail, as the case may he, 
to the first taker. By these means, tlie estate, if left, as 
it were, to itself, will go in the precise course marked out 
by the testator, though it will he (contrary to what he in- 
tended) liable to be diverted from that course by the act 


V, 

Ih r 


lt'(r*in Itot 


* See Monypennn v. Dtfrintj (lS47i, Hi M. k W., 41S; 17 L. J. K>;., HI. 
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of the first taker. Whether, in such a simple case as that 
which we have stated for the purpose of explaining the 
doctrine, it might not have been better originally to act 
on a different principle, — to have said that the two inten- 
tions were blended together, and so that the language of the 
will afforded no guide to shew what the testator intended 
in a case where his will in its integrity could not be carried 
intoeffect, is a matter in which it wouhl be vain to speculate. 
The <Ioctrine has been long recognised, and we should be 
unsettling landmarks if we were to call it in question.” 

One of the earliest cases in which the doctrine 
was applied, is fluinherston v. ITumherstnn^ where the 
testator devised his estate to trustees in trust to convey 
to A for life, after his death to his first son for 
life, and so to the first son of that first son for 
life, with remainders in default of the issue male of 
the first son of to the second and other sons of A 
and their sons, for life, in like manner. Lord Chancellor 
Oowper, while laying down that an attempt to make a 
perpetuity for successive lives is futile, hel<l that the 
sons of A living at the testator’s death should take 
successively for life, but where the limitation is to the 
first son unborn, the limitation to such unborn son shall 
be in tail male. The case 1 have just mentioned was 
one of executory trust, but the rule is equally applicable 
to cases of direct devise. Lord Romilly, M. R., in a recent 
case observed :* * *** “ 1 think the doctrine of nt pres established 
by ITumherston v. Humherston^ is not a doctrine to be 
confined to cases where the testator has made a will of 
an executory character, and. has imposed on the Court, 
or on persons surviving him, the duty of carr 3 dng his 
general intention into effect by framing a settlement for 
that purpose, but that this doctrine is a rule of construc- 
tion, and that when the Court finds that the object 
expressed by the testsitor is to give to A an estate 


* (1717) 1 P. Wiu8., 381. Si^ Smith v. CamfJford (1793), 2 Ves., 

also Nichol V. Nichol (1777), 2 698 ; 3 11. R., .36. 

W. HI., 1159 ; Pitt V. Jarkifon • Parfitt v. /fembtir (1867), L. R., 
(1786), 2 Bro. C. C., 61 ; on apjwal, 4 Eq., 443. 
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for life, to ^4’^ eldest son another estate for life, Parjitt 
and to his eldest son a third estate for life, and so 
on, the (-oart will carry that intention into effect as 
nearly as it can, by giving to A an estate for life, and 
to his eldest son, if unborn at the death of the testator, 
an estate in tail male, or, if he be alive at the death of 
the testator, an estate for life, with a remainder to his 
eldest son in tail male.’'*' I ought to add that the 
doctrine applies to testamentary appointments in exer- 
cise of a power, ^ and, consequently, if the donee of a 
power appoint by will to A. an object of the power, or 
life, with remainder in tail to his first ami other sons 
who are not objects of the power, this is construed as an 
estate tail in A} 

We have next to consider with what limitations the Appii««iion of 
doctrine has been applied, for it is by no means of imivcr- trin J hliw 
sal application. In the first place, it seems well settled 
that the principle is applied only in wills, not in deeds* ; 
the distinction, so far as English law is (concerned, 
is supported by the high authority of Lord Kenyon, 

Lord Eldon, and Lord St. Leonards, but it is not 
founded upon any intelligible principle, and ought not 
to be imported into this country, where new distinc- 
tions between tin? construction of deeJs and wills are 


* See Hampton v. Holnrnn 
(1877), fi Ch. D., 1S3 (190) ; Vawlsr- 
plaiik V. King (1843), 3 Hare, 1 ; 12 
L. J. Ch., 497. The statement in 
Mortimer v. West (1828), 2 Sim., 
274, that the <loctrine of nj pres 
is limited to cases of executory 
^*ust cannot he regarded as good 
law. 

• See Rohimon v. Hardraslle 
(1788), 2 T. R., 241 ; 1 R. R., 467 ; 
Pitt V. Jackeon (1786), 2 Bro. O. C., 
.51, which has been said to carry 
the doctrine to its extreme limits, 
but has been considered binding 
authority ; Brudenell v. Elwes 
(1801), 1 East., 442 ; 7 Ves., 381 ; 6 
R. R., 310 ; per Lord Kenyon and 
Lord Eldon ; Htaekpoole v. Stack- 


pools (1843), 4 Dr. & War., m 

• See Lyddon v. Eltieon (1854), 1<) 
Bejiv., 56o, where the Court 
held that the direction to settle 
shares on the daughters of the 
testator was an exectit4>ry trust, 
not void for remotenesK, which 
ought to be executed as far as the 
law allowed. See also East v. 
Twyford (1851), 9 Hare, 729, where 
it was held that intention to give 
life estates to persons not born in 
the lifetime of the f nvtator is to 
be aided, as far as the law will 
allow, by the cy jtres doctrine. 

* firndenell v.’ EhrifSy supra ; 

Adams v. Adams Cowi»er, 

651. 
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certainly to be deprecated. Secondly, the doctrine has 
been held inapplicable to limitations in respect of personal 
estates^ or of mixed funds.^ Thirdly, a devise will 
not be construed aj pres when such construction might 
have the effect of passing the estate to persons to whom 
no interest is given under the will or of excluding persons 
who, but for the rule, would take an interest under the will. 
Thus, if the devise be to an unborn person for life, 
remainder to his first son in tail male, you cannot construe 
it cp jtres into an estate tail male for the unborn person, 
as this would let in the second and other sons.® Simi- 
larly, if the devise be to an unborn person for life, 
remainder to his sons successively in tail general, you 
cannot construe it cj/ pres into an estate tail male for 
the unborn person, for that would exclude the daughters 
of the sons. Fourthly, the doctrine does not apply where 
the intention is only to create a limited number of life 
estates^ ; but it is sometimes said that the case is other- 
wise, if the intention is to create life estates for ever.'’ 
Fifthly, when estates for life are devised to a class, and 
the share of each iiiember is given to his or her children 
in tail and some of the ineinhers are horn and some are 
not, the doctrine of ct/ /)res will bo applied to the shares 
of the latter, although not to those of the former.® 


^ JioufMfffi V. Dorr it (1 7114), 2 
Vc\s., ;i57 (rtGT)), 2 H. R., 2ri0, where 
the distinction between the wise 
of real and personal estate is 
founded on tlie distinct law of 
descent applicable to each. 

■ Houghton v. James (1844), 1 
Coll., 26 (44). 

• Monypenny v. Bering (1847), 
16 M. k W., 418 ; 2 DeG. M. G., 
145; 22 L. J. Ch., 313. If the 
remaiiidor to the children of the 
tin horn person is in fee, the uii- 
horn pei-8on cannot take a fee 
ry pres, for this would let in the 
(‘ollateml relations ; see Hale v. 
Pme (1858), 26 Beav., 335. 

^Smimrd v. Willock (1864), 5 


East., JOS. 

Tlie ' 7 / pres doctrine does not 
apply where the intention is to 
create successive terms of years 
deteniii liable upon death; sec 
Heard v. Weslcott (1813—22), 6 
B. & Aid., 801; 24 R. R., 553; 
Sonutrrife v. Lethbridge (1795), 6 
T. R., 213, 3 R. R., 157. 

• Per Sir John Rolt, L. J., in 
Forshronk v. Forsbrook (1867), 
li. R., 3 Ch. Ap., 93 (99), with 
reference to which case see 
Hampton v. Holman (1877), 5 Ch. 
D., 183 (1934). 

• Vamimdt^vdc v. King (1843), 3 
Hare, 1. 
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Lastly, the operation of the rule is not to he extended,' 
and consequently, the doctrine may he applied to 
some members of ii class and not to others, as well 
us to ii portion of the property included in u devise 
and not to the rest. Thus, in Vanderplank v. Kim/ v, 
there was a devise to /i, the ilaughter of the testator 
for life, after her decease to all and every tlu» child 
or children of .1 for their respective livt's, and after the 
<lecease of such child or children of .1, to all or every 
th<^ child or children of all and every such chihl o* 
children of and the heirs of their hoilies as tcmants m 
common. Wi^raim ^ held that al thou eh the ilevise 
was to the children of ^1 as a class, the children of A horn 
in the lifetime of the testator wore entitled to estates for 
life, and that the estates devised to the (diildren of an aft<M'- 
horn child need alone he modilied in ac<*ordanc(‘ with the 
doctrine of ey This clearly indicates the principl<* 

that tie/ doctrine, foumh'd iijion the theory of ap|>roxim- 
ation, is not to he unnece.ssarily apjdied to distinct shares 
of th<‘ (\stat(‘ s(» as to destroy the whole int(Uition, imu'tdy 
hecaiiso, with respect to another share, tiie particular intem- 
tion is sacrificed to pres(‘rve the paramount intcuition.*’’ 

* /fa/f' V. J*fiw (IS.IS), *25 lioav., that whiai a si*rios of lifo OHtiiO‘s 

(Sasi ; Tirudeneli v. h'tfres, i.s fjiveii to A ami to HU«*coMsivi! 

s\\\ivi\. \ lUytujftfon w Jamtiitj supra. f'laieration.s of his iH.sue, it in .1 

■ a Hai'e, 1 ; 1*2 L. J. Ch., 497. who take** Uio estate tail h_v 

® See also lunti v. ffatl (IS?.*!), ri/ prf'jt i\.\u\ not the first f;ein‘ra- 

4'> I-. J. C’h., 107. It has heeii tioii of iiiihorn issue, 
soiiietinies erroneously supposed 
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LEOTUKK X. 

RkLIGIOUS and OHAKITAiiLE TuUSTS. 

In the present lecture 1 j)urpose to deal with the subject 
of religious and charitable trusts. It would be impossible 
within the limits of these lectures, indeed it would be 
beyond their scope, to treat of the general law as appli- 
cable to charitable foundations, their creation and super- 
vision ; I can only discuss the subject from the special 
point of view of the Rule against Perpetuities. 

Before I proceed to an examination ol‘ what charities 
are, and how far they ar<* affected by the Rule against 
Perpetuities, it is desirable to point out to you that the 
distinction between charitable and sm)erstitious uses which 
is recognized in English law, finds no place in the law of 
this country. Those of you who have a familiar acquain- 
tance with the elements of English jurisprudence as set out 
in the Commentaries of Sir William Blackstone, need 
liardly be reminded that the earliest form of charity 
consisted ol' gifts of land to religions houses. One of 
the inevitable effects of such a gift in feudal times was 
that the Ch'owii Jiiul any intermediate lord ol* whom the 
land was held, lost tlndr right to the military and other 
services, which were previously due from the tenant of the 
land ; hence, in the case of such a gift, the land was said 
to be in a dead hand, or, in Latin, in mortua mami ; the 
English word Mortmain was coined to describe this con- 
dition, and the conveyance of land in Mortmain was called 
mortising the hind. It was soon found to be contrary to 
public policy that inoDh land should be mortised, and 
consequently, after several partial restrictions, the Statute 
of Mortmain^ was passed in 12711, forbidding land to he 

* Kd. I. c. *2. 
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conveyed in Mortmain under the penalty of forfeiture 
thereof to tlie lord ol‘ the fee or to the Crown. You will 
see, therefore, that the earliest Stotutes of Mortinain 
were called forth by the needs of tlie 1‘eudal a^es. and 
it is one of the reproaches justly levelled against tin* 
jiirisj>ruden<*e of an enlightened nation that even so late as 
1888, they were formally re])ealed but in effect nj-enacttMl ' 
although the reason for Ihe law had long disa[)peare(] ; 
the feudal rights of relief, wardship and marriage, which 
were lost when lands passed into the hands of a deathh* 
owner, have long ceased to e.xist, and the British Iiif.iilrv 
and Cavalry have no longc^r to lx* maintained by means of 
military tenures. It is extremely fortunate, thereiure, ..i 

that the rules of English law which prohibit beijn(‘sts (M* 
money to superstitious uses, w(‘re never introduced into this 
country, where they wouM have been wholly iiiconsisfcnt 
with the mode of lil'e and habits of thought prevah^nt in 
native society. Thus, in Ihc case ol AUonteu’-f itHtral 
V. Slewart^^ Sir William Grant held that the o!)Jecl of the 
Georgian Statute of Mortmain^ was wholly political, that 
it grew out of local circumstances, was intended to have 
a local ojxnation, and was not a general regidation oi 
property equally apjdicahle to any country in which it is 
by the rules of Englisli law that property is gov<'rned. 

These observations were atreepted as good law and 
aj)plicable to India by Ijord Brougham, who pointed om, 
in the cehdirated case of J/f/.z/or of Li/ons v. ImsI Indoi 
Compauf that * the Statute of Mortinain was not apjdiealdt* 
to India, liecaiise it had its origin in a ])olicy peculiaj ly 
adapted to the circunistances of the mother country.’ Then 
again, in the case of Asnna Krishna v. Kumar Krishna J 
Mr. Justice Markby held that, it being as.sume<l to Ik* h 
principle of Hindu law that a gift (ran be made to an idol, 
which is a Caput Mortuuni^ and inca])ablc of alienatine, 
you cannot break in upon that ]»riticiple by engrafting upon 

• Mort.Tiaiii Act (ISSH), '>1 A: 5-' httrff v. Wf/hurn (1^9');, A. C., Mk 

Viet., c. 12. ■ (I 7 :i 6 ) 0 (ico. II, c. .m 

• (1817) 2 Mcr., lia. 16 11. U., ^ (1H:I6) 1 Moore, t. A., 272. 

162. See altio Miojor o/ CanUr- • (IS68)21I. L. U., U. C. J., 17. 
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it the English law of perpetuities. Similarly in a later 
ease,^ although the Courts set aside a will Jis creating 
secular estates of a perpetual nature, they supported 
devises of an equally perpetual nature in favour of idols. 
If it w^re necessary to refer you to a case arising upon 
the will of a te.shitor other than a Hindu, I would invite 
your attention to the case of JJas Met'ces v. Cones^ where 
Norman, C, J., held that a bequest by a Roman Catholic 
of Portuguese descent, born and domiciled in Calcutta, 
lor the performance of masses, is not a gift to superstitious 
uses.® 

Having pointed out to you that in this country, gifts 
for religious and charitable uses stand on the same 
footing, we must now obtain a clear conception of whai 
is meant by a ^‘charity” before we can proHfcabl}" exa- 
mine the thcjsisthat gifts to charities are not subject to the 
Rule against Perpetuities. In one of the earliest cases on 
tlie point,^ Sir William Grant, Master of the Rolls, said : 

(!!harity, in its widest sense*, denotes all the good aflFec- 
tions men ought to bear towards each other ; in its most; 
restricted and common sense, relief of the poor. In 
neither of these senses, is it employed in this Court. 
Here its signification is chiefly derived from the Statute 
of Elizabeth. Those purposes are charitable which the 
Statute enumerates or which by analogies are deemed 
within its spirit and intendment : am] to some such pur- 
pose, every bequest to charity generally shall be applied.^ 
If now yon look to the preamble to the Statute of 
Elizabeth/’ you will find the following enumeration of 
(diaritabh' objects : the relief of aged, impotent and poor 
people ; tlie maintenance of sick and maimed soldiers and 
miiriners, schools of learning, free schools, and scholars in 
universities ; the repair of bridges, ports, havens, cause- 


' Krishna ramani v. AttanUa 
(1S69). 4 B. L. R.. 1). C. J., 231. 

• a8()4) 2 Hyde, 65. 

• Sec Antfrnrs v. Joakim (1869), 
2 B. L. R., <>. C. J., 148 ; Judah 
V. Jmlid. (1870), 5 B, L. R., 43:]. 


* Marice v. Hishop of Durham 
(1804), 9 Ves., 405 ; 10 Ves., 621 ; 7 
R. R., 232. Seo also Hunter v. 
AUorn&y-Oenerai (1899), A. C., 309. 

* Statute of Charitable Uses 
(1601), 43 Bliz., C. 4. 
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ways, churches, seabanks, and highways ; the education 
and preferment of orphans ; relief, stock or maintenance 
for houses of correction ; marriages of poor maids ; su importa- 
tion, aid and help of young tradesmen, handicraftsmen 
and persons decayed ; the relief or redemption ol* ]>risoners 
or captives ; and the aid or ease of any poor inhahitants 
concerning payment of fifteens, sotting out of soldiers and 
other taxes. This enumeration of course is not exhaustive, 
and attempts have been made from time to . time to 
bring particular gifts witbin tlie spirit and intemlmeic 
of tbe Statute : these may all Ime tdassifieil under (mnv or 
other of the following heads : (1) reli(‘f of ])overty and 
<listress, (2) advancement of learning, (o) advaneeinent of 
religion, and (4) general public purposes. As illustrations 
of gifts for tbe promotion of all forms of learning, I 
may mention tbe following; for the British Jlusenin:* 
for ])rizos for essays on statistics, ]>olitics or gov(‘rnment, 
criticism and moral }diilosophy ; ^ for the Boyal Society 
to endow an existing professorship of minoral()gy 
and geology and to found a new jmrofessorslnp of arcluco- 
logy at London to found travelling ftdlowslnps at an 
Oxford (^ollege to found a h*ctiirersbip in pohnnical and 
casuistical divinity to educate lamys in tbe si inly ot 
matbematics to add books to a College Library;^ to found 
a professorship of economic fish culture.*^ As an instance 
of a gift for general public jmurposes, I may nu^ntion tin* 
case of A//(/o?yI v. where a gift by a testator to 


• TrHHltt'it of Jin' fish Mns^'tnn 
V. Wh'iU (1S26), 2 Sim. stnil St.., 
rm ; 25 U. K., 270. 

■ Thom}tson V. Th.ohtffS(fH (1S4'4), 

1 Coll., ;^8i. 

• lif'tnnnont v. OUrifirn (1S(>S), 
L. R.. 6 Eq., 534 ; L. K., 4 Ch. 
Ai)p.,:K>9 ; lloyid SorMy of London 
V. Thompson (1881), 17 Cb,l).,407. 

♦ Yatss V. UnivsrsUy Coflsys 
<1873), L. U., 8 Ch. App., 454 ; 
(1875) L. R., 7 H. L., 43S. 

* Attornsy-fJemral v. firf:sn 
<1780), 2 Bro. C. C., 4‘)2. 


• Atfot'uffy-fif'iifirat v. AJaryan’t 
(1082), 1 Verii., 5-4. 

’ AUorney i if nn'of v. Jiartt*'ii 

(1703), 4 Bro. C. C., 412. 

• Aftornsy-fifntiral v. Mt rfhont 
(1806), L. R., 3 Eq., 421. 

• linckfand v. Jhnntff (1SS7), L. 

.7., 7. 

*® (1842) IMi., 185 : OSlSj 10 Sim., 
10.5, For otiior illiist iMtions of 
valid charitaVile triistH, sofi (loofmr 
V. (1880), 41 Ch. L)., 5.52; 

Atlonuy-fisnsral v. Whonrood. 
(1750), 1 Ves. Sr., .530 ; TaUunn 
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the Government of Bengal, of bis property to be applied 
to charitable, beneficial and public works, in the city of 
Dacca, for the exclusive benefit of the native inhabitants 
in such manner as they and the Government might regard 
as most conducive to that end, was held to be a good 
charitable bequest. In the same way, the illustrations 
apjiended to sec. 105 of the Indian Succession Act (which 
is inapplicable to Hindus) show that charitable gifts 
include gift for the relief of poor people, for the main- 
tenance of sick soldiers, for the erection or support of a 
hospital,* for the education and preferiiiont of orphans, for 
the support of scholars, for the erection or support of a 
school, for the building and repairs ol' a bridge, for the 
milking of roiids, for the erection or support ol' a 
church, for tlie repairs of a church, for the benefit of 
ministers of religion and for the formation or support 
of 51 public garden. It would, however, serve no useful 
purpose if 1 were to hiy before you a dry catalogue of the 
iiuthorities in which the charitable character of these 
particuliir endowments was discussed ; it would be a more 
valuable lesson to you to extract the principle deducible 
from these cases, which is set out nowhere more distinctly 
than it is by Lord Macnaghten in a recent case before the 
House of Lords, where he said® Charity in its legjil 
sense com|)rises four principal divisions : (a) trusts for the 
relief of poverty ; (/>) trusts for the advancement of edu- 
(•ation ; (r) trusts for the advancement of religion ; (d) 
anti trusts for other purposes beneficial to the community 
not falling under any of the preceding heads. The trusts 
last referred to, are not the less charitable in the eye of 


\ , Drmnnwntt (1864), 34 L. J. Ch., 
1 ; Margfi v. Mean» (1837), 3 Jur. N. 
S., 790 ; Oh^rt v. Barrow (1887), 35 
Ch. D., 472 ; Cross v. London 
(1895), 2 Ch., 501 ; Johfiston v. 
Swan (1818), 3 Mad., 457, 18 R. R., 
270 ; Barfifap v. Mnskslj/ns (1858), 
1 Jur. N. 8., 1294 ; Dos v. HowsU 
(1831), 2 Barn. & Aid., 744 ; Jn rs 
Hatrs Charity (1851), 14 Bear., 


115; AHorwy-Oftnural v. Btizard 
(1855), 21 Beav., 22.3; Attomsy- 
Osneral v. Wehst»r (1875), L. R., 20 
Eq., m. 

* See Fanitulra Kumar v. 
A(hnr,-Csnf. (1901), 6 C. W. N., 
321. 

• (1891) Commissioners of In- 
coms-ta,c v. Psmssl (1891), A. C. 
531 (583). 
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the law, because incidentally they beneiit the rich as 
well as the poor, as indeed every charity that deserves 
the name mast do either directly or indirectly.’* You 
will see, therefore, that the term charity is used in a well- 
defined technical sense, and not in its popular sense as 
involving the idea of poverty. This is well illustrated hy 
a recent case which came before the High Court of 
Bombay.* There the University of Bombay claimed 
exemption from the payment of inunicii)al taxes on the 
buildings o(^cupied by them, on the ground that the 
University Hall, Library and Tower were exclnsh el v 
occupied for charitable purposes it was contended 
on behalf of the Municipality that the University Homi>a> 
was not a charitable institution, laaranse it derived a 
revenue from the occu|>ation of tin* buildings, and also 
because it was nut an educational university, l)ut a merely 
(examining body which conferred degrees on those who 
wished for a cci’titicate that they had attained to a (pertain 
standard of education. ( ’hief Justice Sargent held that 
although the University might not iie actually engaged in 
education, the .-penial object for which it grants d(^grees is 
the advancement of education, and the mere circum- 
stance that small fees an^ required from the students before* 
examining them, which [> rod nee a revenue insutticient to 
defray the exj»enses of the University in condiujting those 
examinations and keejuiig up the necessary establishment 
and which require to be considerably supplemented by 
CTOvernment, cannot alter the essential character of the 
purpose for which tfie buildings arc occupied. 

You must remember, however, that the charity, in 
order that it may come within the fourth class, must be a Public oharity. 
l>ablic one. Thus, it has been recently laid down by the 
Court of Appeal in England,*^ that though gifts for reli- 
gious purposes should be treated primfi fane as gilts lor 
charitable purposes, yet if it can be shown that they 

• (1891) UnivernUf/ of Bombay • WhiU v. WhiU (IS93), 2 Cb., 

V. Municipal Commisaiomrif of 41 . 

Bombay, 1. L. K., 16 Bora., 217. 
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possess no public element and include no purpose of public 
utility, as was established in the case of a bequest for 
the benefit of a Dominican convent,^ they will not be 
regarded as charitable. Thus, for instance, a gift of 
money to be laid out upon a building that was to stand in 
perpetual memory of Shakes[)eare, was held not to be a 
charitable gift.^ A gift for the performance of cere- 
monies for the spiritual benefit of the donor and his 
family is not charitable® as the observance can lead to 
no public advantage, and a gift for the repair of a 
private tomb or monument^ or to found a private mu- 
seura,• ** stands on the same footing. 

From what I have already stated it I’ollows as a 
necessary corollary that the character ol‘ religious trusts 
cannot be imputed to dedications which are merely 
colourable. Thus, for instance, under cover of a gift 
for a religious purpose, it is not comjjetent to a donor, 
Hindu or Mahomedan, to confer a beneficial estate of an 
inalienabh^ (diaracter. If, therefore, a will, under the 
form of a devise for religious f)urposes, really gives the 
beneficial inter<?st to the devisees, subject merely to a 
trust for the performance of the religious pur])oses, it will 
be governed by the ordinary Hindu law\ This, in fact, 
is the fundamental distinction between what are usually 
called valid and invalid debtUters, but what may be better 
described as absolute and qualified debutters ; in the one 
case, property is given absolutely for the religious object, 
in the other case, it is merely burdened with a trust 
for its support ; in the first case, the <lonor has no 


• Coi'Jisw Manum (IK71), L. K., 
12 Eq., 574. 

• Thomson v, Shakssfmir (18.59), 

29 L. J. Ch., UO, 276; net? also 
Parksr v. LethbrhhfH (1898), 79 L. 
J., 154; Bird v. Lm (1901), 1 

Ch., 715; Prior v. Moors (1901), 
1 Ch., 936. 

• Nmpcheah v. Ouychftng (1875), 
L. 11., 6 P. C., 381 ; Limji v. Baptiji 
(1887), I. L. K., II Bom., 411 ; Fat- 


mahihi v. Adromte-O'ensral (1881), 
I. L. R., 6 Both., 42 ; Wsst v. 
Shnfttsworth (1835), 2 Myl. & K., 
6S4 ; fn rs BlandslVs Trusts (1861), 
30 Beav., ;160 ; Heath v. Chapman 
(1854), 2 Drew, 417. 

^ Richard v. Hobson, 31 Beav., 
244 ; 31 L. J. Ch., 397. 

• Fotrier v. Fowler, 3.3 Beav., 
616. 
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beneficial interest in the property which is devoteil 
absolutely and in perpetuity to the religious purposes, 
in the latter case, the character of the jtroperty 
remains unchanged, and it is subject to the ordinary 
laws which n»gulate the devolution of property.^ Tlu* 
same principle has been held applicable to religious endow- 
ments by Mahoinedans, and, in a recent case before the 
Judicial Committee- which settled a controversy which had 
perplexed lawyers for half a century, it was authoritative- 
ly laid down that under the ]\Iahomedan law, a ]>erpetual 
family settlement expi essly made as wakfis not legal, ine»* ; 
because there is an ultimate but illusory gift to the poor. 

To summarise the above discussion, a charitable use 
must j)ossess three* characteristics : indefiniteness, meri- 
toriousness, ami p(u-petuity ; in other wonls, it must be 
]uil‘lic and for indefinit<* individuals, it must be ben(‘fi«*ial 
so that its donor may Ik* regarded by the majority ol“ 
mankind with the revereiHM* due to a pious founder : and, 
lastly, it is usually intended to escape the fate of all other 
human institutions aixl to contiiiiK* its work of beneficcmci* 
fore\Vr. 

We shall next proceed to exainim* the precise 
meaning of the statement that gifts to charities are not 
subject to the Jiuh^ against P(*r[>etuities. Now, you will 
remember that the original, natural meaning of a ‘ |»erpc*- 
tuity ’ is ‘“an inalienable, iiidestructiblo interest." In 
this sense, all charitable trusts are jierpetuities : there ar«* 
no definite beneficiaries ; the dedicated property is in- 
alienable, because there is no one to alienate it ; no one 

HhuI, V. Syihtf'n (ISCi!)), L. ll., 4 Ch. 
App., 722 ; iUUam v. Tailor (1S7H), 
1j. It., Iti Kq., &S1. As illiiKt.nitionK 
of (‘hai'iUiMc gifts for flic 
of tlie poor, MOO Co/finHon v. Puttir 
flS:U), 2 lliiMH. h M., ;U4 ; Jintr,. v. 
PrfishtjUrn (1H07), L. Jl., 1 II. L. 

So., f)6 ; V. Hranth 

rM (1S42). 1 Y. k C. Ch., 2<M) : 
AUorntty-^ienl. v. IUhh! {1H40), 
1 Ch.. 7(i2. 


I promotho V. Htulhika (187.‘>), 14 
li. 1... R., 17.1 : Axhuloith v. hnrtjd 
Churn (IS79), I. L. R., '» (Jut., 1.3S; 

6 I. A., 1S2. 

• Ahnl Fata w RuKHutnnjf (1804), 
L. R., “22 I. A., 70. In Kiiglaml 
it has been held that an imme- 
diate gift to poor relations in a 
private gift, hut a perpetual trust 
for them is treated as a charitable 
gift for the poor with a preference 
for poor relations ; see AUttrnuj- 


( 'Ijiiraitori.'tic?- 

il^r. 


( 'li.iritaliN; 
gifts not void 
for n>iu< tttsnos.. 
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has any alienable rights because no one has any rights 
at all. But you will also remember that the term ‘ perpe- 
tuity ’ has a secondary, artificial sense, namely, an interest 
which will not vest till a remote pferiod, and this is the 
sense in which we use the term when we speak of the 
Kale against Perpetuities, which aims to prevent, not 
the alienation of present interests, but the creation of 
remote future interests. Now, although the very nature 
of charitable trusts makes them inalienable, and, therefore, 
perpetuities in the natural sense of the term, it does’not by 
any means follow that they should he allowed to begin in 
the remote future, or, in other words, that tliey should be 
exempt from the operation of the Rule against Perpetuities; 
the law may liave exempted them, hut such exemption 
is not involved in the fundamental conception of a charit3\ 

The question of remoteness may present itself in 
connection with charitable trusts in three shapes : a gift 
to a charity may he followed bv a remote gift to an 
individual ; a gift to an individual may he followed by a 
remote gift to a charity ; and a gift to a charity may be 
followed by a remote gift to another charity — and, in each 
of these oases, there may or may not he a change of 
trustee. We have, therefore, six typical forms : 

(i) To A on a charitable trust — on a remote contin- 
gency, to B for his own use. 

(ii) To A on a charitable trust — on a remote con- 
tingency, in trust for B. 

(iii) To - 1 for his own use — on a remote contingency, 
to B on a charitable trust. 

(iv) To A in trust for B — on a remote contingency, 
on a charitable trust. 

(v) To ou a charitable trust —on a remote con- 
I ingency, to B on another charitable trust. 

(vi) To A on a charitable trust — on a remote contin- 
gency, on another charitable trust. 

Ill the first two cases, whore the gift is from a chari- 
table trust over to an individual, the gift over to the 
individual is subject to the Uule against Perpetuities. 
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In the third case, where the gift is from an indivi- rase ilk 
dual over to a corporation or person on charitalile trust, 
the Rule against Perpetuities applies.' 

In the fourth case, where a trustee who holds casi iv, 
property in trust for an individual is ilirected, on the 
happening of a remote contingency, to hold it on a 
charitable trust, it may fairly be contended that no 
question arises as to tlio applicability of the Rule against 
Perpetuities wdiieh deals not with the termination but 
with the creation of estates : the mere I'act that the first 
equitable estate ends at a nunote period does not reud'‘T 
the Rule against Per|)etiiities applieabh^ ; the only thing 
which can be thought to bring th<‘ case within tln^ limits 
of the Rule, is that the charitable trust begins at a rcunotc* 
period, but, as no one has any rights iiinler that trust, tins 
aitparently oiiglit not to make the gift over obnoxious to 
the Rule. The contrary, however, has been decided by 
Sir Edward Sugden when Lord ( Uiancellor of Ireland, and 
the better opinion eertainly seems to be that limitations 
over to a charity do not differ from any other, but to be 
effectual must be confined within the usual period.** 

The first four cases, theretbn% form no exception tor..|s.NVA vi. 
the Rule against Perpetuities, but it is well settled that 
the remaining two cases, in which the change is from one 
charity to another are beyond the mischief of the Rule. 

The leading authority for this proposition is the case of 
C/m\st\s Hospital \, (iraiiiafn\^ where property was. be- 
queathed to a corporation ^1 upon eertaiii eharitahle trusts, 
with a proviso that if the corporation failed for one year 
to apply the trust projiertv in a |»roper manner, thl^ 
property should be transferred to another eorporalion 
upon trust for the benefit of Christ’s Hospital, a chari- 
table institution. Corporation A having misapplied tlu^ 
property for more than a year, corporation B was lield 
entitled to call for a transfer, on the grouml that the Rule 

Johmou^jt (ISfiC), L. K.. Uohm v. IM Vtifarfi, 1 Di*. k W., 

2 Eq., 716 ; AUorntty’HitnJl. v. dUl *24;> Ci54). 

(1726), 2 P. Wilis. 368. ■ ll»49) 1 Mar. & (k. 460 ; 1 H. 

■ ll$41) Commiiiidonfirs nf Jfoiia- & Tw., 533 ; lU L. J, Cli., 33. 
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against Perpetuities did not aflFect the validity of the 
proviso. liord Chancellor Cottenham said : “ It was then 
argued that it w^as void as contrary to the Rules against 
Perpetuities. Those rules are to prevent, in the cases to 
which they apply, pro))erty from being inalienable beyond 
certain period. Is this effect produced and are these 
rules evaded })y the transfer, in a certain event, of the 
property from oik* charity to another ? If the corpo- 
ration of Reading might hold the prof)crty for certain 
charities in Reading, why may not the corporation of 
London hold it for the charity of Christ's Hospital in 
London ? The j)roperty is neither more nor less alienable 
on that account.'* ' 

We shall next examine briefly the cases in which there 
is a gift to a corporation for a charitable object not preceded 
by a gift to an individual and the corporation is not in 
existence. The rule may shortly be stated to be that if a 
gift is inad<^ to a charity, contingent uj>on the ha|>pening 
of an event, which may by ])ossil)ility be too remote, the 
gift to the charity is voi<l ; for if the gift in trust for 
charity is itself conditional upon a future and uncertain 
event, it is subject to the same rules and j)rincii)les as 
any other estate dependant uf)on a condition precedent ; 
if the condition is never fulfilled, the estate never arises ; 
if it is so remote and indefinite as to transgress the limits 
of time prescribed by the rules of law against per j)etui ties, 
the gift fails ah initio? 


* Pi*of(iH«or <»ruy <K)0) lias 
pointed out. that tht* paHsajre 
qiiotcMl in the text i<yiioi*e8 the dis- 
tinction between iK'rpetuity in 
the seiiHC of inalienability and 
perpetuity in the sense of remote- 
ness. Property <ledic*ated to a 
charity is necessarily inalienable, 
but there is no reason why 

a gift to charity shoiihl bo allowed 
to conmience in the remote future. 
If a remote gift t.o a charity after 
a t;ift to another charity is good, 
because they are hy nature in- 
alienable, then a gift to a charity 


after a gift to an individiiai ought 
to be good ; for by paiity of 
rciisoning, the individual can 
alienate the whole of his present 
interest and the remote interest 
is no more and no less inalienable 
than when limited after a gift to 
another charity ; yet a gift to a 
charity, after a gift to an indivi- 
dual, may he unquestioiiahly bad 
for remoteness ; sec page 2^4. ante, 
• (1872) Chambttrhiym v. Brockett^ 
L. K.. 8 Ch. App., 21)6, 211, par 
Lord Chancellor Sel borne, fol- 
lowing Cherry v. Mott (1836), 1 Myl. 
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If, however, the gift is iiiiinediate niul the whoh* ry foys 
jiroperty is devoted to charity, the gift will not fail for 
remoteness, merely because the particular purpose or ap- 
plication directed by the will, will not necessarily arise or 
become practicable within the limits of the rule. The 
Court is always anxious to iavour charities, and when it 
finds that the particular way pointed out by the donor 
for carrying out his charitable jmrpose cannot be effectii- 
at(‘d, it will carry it out (\t/ with due regard to the 
general cliaritable intention. Thus Jionl Selborne laid 
down the law in the case to which 1 have just referrcr 
you: ‘‘The Hides against Perpetuities are to prevent in 
the cases to which they ajiply. property from being in- Lord SoU»(»nu\ 
jilienable beyond certain j>eriods. Put these rules do not 
pre\(‘nt pure |)ersonal estat<» from being given in ])erpe- 
tuity to charity ; and when this ha> once been effectually 
done, it is neither more nor less alienabh», i)ecaus<^ then* 
is an indefinite susj)ense or abeyance of its actual ajipli- 
cation or of its cajiability of laung applied to the jmrti- 
cular use for which it is destined. If the fund should, 

(‘itlicr originidly or in process of time, be or become 
greater in amount than is necessary for that purpos(% or 
if strict coinjdiance with the wishes and directions of tin* 
author of the trusts, should turn out to be impraijlic-abb*, 
the ('ourt has j)Ower to apply the surplus or the whole, to 
such other purposes as it may deem projier, upon what is 
called the nj pris princi[)le ; and it is upon this |)rinciple 
that charitable gifts to non-existent corjwrations or 
societies have been sustained in nmiUMOus cases.”* 


and Cr., where SirCharieN 

Pepys, Al. R., ha<l laid <lown that 
there may no doubt be a condi- 
tional Ici^acy to a charity a« well 
as for any other purpose. 

* Aifif,-UeuL V. liuthoit o/ 
(178o), 1 Bro. C, C., 444; 

V. Bowyar (1798 180.‘J), 
3 Ves., 714 ; 5 Ves., 300 ; 8 Ves.. 
250 ; 4 U. R.. 132; Mty,-<ienh 
V. Craven (1856), 21 Beav. , 392 ; 
Martin v. Maryham (1844), 14 Sim., 


'SUf ; lltuixlurm v, ( 1818), 

3 Mad., .SU7 ; Shinet v. tievheri 
(1872), L. K., 7 Ch. App., 232; 
Chamtm'lnyni' v, liruvkett (1872), L. 
R., 8 i3i. App., 2(Xi. See also 
Ally, fietti. V. iMnniiny (1760), Wil- 
mot, 1 ; Ambler, 550 ; Pickens, 414. 

In tlii.s <*oujitry, however, it has 
been held that the rule laid down 
in the Taj;ore ease as regards iififts 
to persons who arc not in exist- 
ence at the time when the 
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We shall conclude this lecture with a brief examina- 
tion of the Rule against Perpetuities in relation to trusts. 
1 may point out to you in the first place that if an estate 
is given to trustees and it is possible that no equitable 
interest under it may arise within the limits of the rule, 
the wdiole trust is bad. To take one illustration, df a term 
for a thousand years is given to trustees in trust, upon the 
alienation of the estate by any tenant in tail to raise five 
thousand pounds out of the estate in favour of certain 
j)ersons, the trust is void.* In the next place, 1 may point 
out to you that a devise contingent on the payment of the 
testator’s debts is too remote, for it is uncertain when the 
debts will be ])aid. But if a term is given to trustees to 
])ay debts, and subject to the term, the property is devised 
to A, A takes a vested interest w^hich is obviously not 
within the mischief of the rule. If, again, the fee is given 
to trustees to pay debts, and, subject to the payment of debts, 
the land is devised to ^4, the trustees may be regarded in 
cfjuity as holding in trust for -1, subject to the payment 
of debts, so that A has an immediate equitable fee which 
is clearly not too remote.^ 

If an executory trust must be executed, if at all, 
within the limits prescribed by the rule, and the trust 
when executed is such as would have been good if 
executed by the testator, it is valid although, under 
other circumstances, the trust, if executed as directed, 
w^ould have been bad. This important doctrine which lies 


takcM effect, ai)plie8 in the case of 
a juridical person such as an idol. 
Consequently as an idol has no. 
juridical existence, unless it is 
consecrated by appropriate cere- 
monies and so has become spiri- 
tualised, a {riti to an idol not 
established in the lifetime of the 
testator and not in existence at 
the time of his deiith is invalid; 
see Tagore v. Tagore (1872), L. R., 
1. A., Sup., 47; Kriehna Bamani v. 
Ananda Kriehna (1869), 4 B.L. R., 
C>. C. J., 2.31 ; lUgendra Dutt v. 
Sham Chand (1880), I. L. R., 6 Cal., 


106 ; Vimntler Lai v. Hem Chmitler 
(1897), I. L. K., 25 Cal., 405 ; iJq/o- 
moyev, Troylokho Mohinej/ {1901)^ 
6 C. W. N., 267 ; I. L. R.. 29 Cal., 
260. See also 7 Mad. L. J., 186, 
where the last mentioned case is 
criticised. 

■ Mainwaring v. Baxter (ISOO), 5 
Ves., 458. 

• Bacon v. Proctor (1822), Turn, 
and Russ., 31; 23 R. K., 177. It is 
doubtful whether the decision in 
Massy v. Odell , 10 Ir. Ch., 22, can 
be sustained on principle. 
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at the root of the whole theory of executory trusts as 

affected by the Rule against Perpetuities, was laid down 

by the House of Lords in the leading case of Treoot^wtU T, ir,}f 

V. St/denhanu^ to which I must now invite your careful 

attention. In that case, a testator bequeathetl his estate X 

to his son and only child A for life, remainder to A\^ sous 

and daughters successively in tail with remainders over ; 

he bequeathed his estate V to A for life, remainder to A\s 

sons successively in tail male, remainder to />’ for life, 

remainder to sons successively in tail male, remainders 

over ; he further l)equeathed his estate* Z in like manner 

the estate Y, except that after tlie rcmaindt‘r to the sons of 

yl successively in tail male, and before the remainder to 

B for life, he interposed a devise to trustees tor sixty 

years in trust to receive* the rents and profits, until they 

should have r<*ceived .4^1 7,500 which they wen^ to a[>ply 

as follows : when they should have £2,500, to lay out 

the same witli any int(3rest they should have made thert*- 

from in land, and settle the land on such person lor life* as 

should then be in possession of the estate X ; or in case*, 

by suffering a recovery or otherwise, the estate X should 

be in other hands, then on such person as w^ould have been 

in possession had such recovery or other j>roceeding not 

been had ; and so, from time to time, as soon and as often 

as the further sum of £2,500 should be raised, th<3 sanies 

should be laid out and settled in like manner, with such 

remainder that on each of the said settlements, the estates 

should be so settled as to <!Oiitinue in the blood of the A\s ; 

and after raising the £17,500, then in trust, to raise 

and apply in like manner £2,500 in trust to be settl(*d in 

like manner on the persons entitled to the estate Y, 

A entered upon the cstsites and died leaving his 
grandson C, the child of his daughter, as his heir. C was 
entitled to estate X as tenant in tail ; but as he claimed 
through a female, ho was not entitled as tenant in tail 
male to Y or Z, and B became entitled for life to Y, and 
subject to the term for sixty years to trustees, also to Z. 


» (1S15), 3 Dow., 191 ; 15 U. R., 40. 
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C was not born, till after the death of the testator. B and 
his eldest son then brought a bill praying that the trusts of 
the term might be declared void and that the trustees might 
be declared to hold it and directed to convey it for the 
benefit of the plaintiff. The Court of Exchequer inside 
a decree accordingly, and C appealed ; the House of Lords 
reversed the decree and declared “ that in the events 
which have happened at the time of failure of issue male 
of the body of the testator, such of the uses to which the 
testator by his will directed, the estates so to be purcliased 
should be conveyed, as would otherwise have been capable 
of taking effect, were too remote and therefon^ void ; and 
that therefore the trusts of the real estates directed by the 
testator’s will to be purchased with the saiil two sums of 
£17,500 and £2,500 resulted to the heir-at-law of the 
testator as undisposed of by the testator’s will.” 

Both the House of Lords and the ( ^ourt of Exchequer 
held that tbe trusts upon which the land to be purchased 
was to be held were too lannote, but they differed as to 
the consequence of the invalidity ; the Court of Exchequer 
thought the term should sink for the benefit of the 
devisee, the House of Lords held that there was ji result- 
ing trust for the heir. The important bearing of this 
case on the Rule against Perpetuities as applied to 
executory trusts appears to be this : An executory trust 
is invalid unless its execution must take place, if at all, 
within twenty-one years after lives in being ; but if it 
must be executed within that time, it is good, so far as 
it can, according to its terms, be executed in favour of 
objecits not too remote from ihe date of its creation ; the 
possibility that it may not be capable of such execution 
does not render it wholly void.^ I may add that Lord 


' Mr. Marnden thus auminarisos 
the result of tho decision : “ A 
trust to convey land, upon the 
failure or expiration of previous 
estates for life and in tail, to a 
person to be ascertained, at the 
time of such failure, with remain- 
ders to his issue, is valid as to the 


ultimate remainders, if the person 
indicated was born when the 
trust w<as created and void for re- 
moteness if he was not.” Of. 
The Wills Act (1837), 1 Viet., 
c. 26, sec. 25, which gives the bene- 
fit of a devise contrary to law 
to the residuary devisee. Sea 
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EMoii uinl Lord lledesdale that tlu» wore rir;toni>',n 

not wholly void, bin were ot‘ opinion that the n^sull would 
he the sanre if they were wholly void.^ 


Siigdcn on Property, p. where 
Lord St. Leonards diMcnsses the 
case of Treffonwell v. Stfttt'nham, 
and observes : “ Where property 
is "ivcn for life to persons in 
t'itifH and to nnl><)rn i*isiie in 
siiecession, althoii;;li the ;rift will 
}»e inoperative as to those who 
are iiieapahle of taking' life 


estates on aeeonnt of remoteness, 
yet it \\<Mild he snpportetl as to 
those who are eapahle of taking 
for life where there is i.o pre<‘ed 
iii^ limitation wliii'li is void as 
too remote.'* 

* I>o\v.. -JcKI. -Jia, •-*!.”> ; Sn;;^ 

<len on Pro port y, 


M, LI* 


u; 



LECTURE XL 

Accumilatioxs. 

Accumulation. In tbe present lecture I purpose to deal with one 
of the most important divisions of the law of perpetuities, 
namely, the validity of trusts for accumulation of income, 
and the limits within which they are allowed by law. 
In view of the full exposition of the nature of the law 
against perpetuities and the precise place it occupies in 
jurisprudence, which I placed heibre you in my first 
lecture, it is hardly necessary for me to point out that the 
same principles which justify the imposition of restraints 
upon the creation of future interests in property, also 
necessitate the imposition of corresponding restraints 
upon the creation of trusts for accumulation. It is not 
essential for our present purjiose to ascertain the true theory 
of the origin of property ; for, whether we maintain, with 
Origin of some of the ablest writers on natural law, that an original 
cro]wrty. occupaiit derived his right to retain permanently that land 
which was res 7iullh(s before lie took ]>ossession of it, by 
the tacit and implied a.ssent of all mankind that the first 
occupant should be d(‘enied owner, or, whether we main- 
tain with Lord Coke, that the act of occupancy, involving 
as it does bodily labour, is, from a principle of natural 
justice, sufficient of itself, without any assent or compact, 
to confer title — whichever theory >ve adopt, the theory 
of natural right or of Social compact, it is clear that the 
right of alienation is the creation of municipal law% and 
no owner is entitled, in making an}' disposition of his 
property, to impose conditions on its enjoyment which are 
in contravention of the very object for which property 
exists or which are contrary to the policy of the law. 
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Thus, as Mr. Justice Norman put it in a well-known Sovuxun, i 
ease,* if an estate were given to a man on condition 
that it should be allowed to relapse into jungle or in'vei* 
be cultivated, no one could doubt that such a condition 
would be void ; and the consequence is precise ly the 
same if a trust for perpetual accumulation is iinpos(Ml 
upon the propert}^ so as necessarily to deprive th(» partii^^i 
of all enjoyment of the profits of the estate.- It 
is manifest, therefore, that if the law of peri)etuities 
is not to be evaded, there must be some limits to the 
creation of trusts for accumulation, and thes(‘ we 
now proceed to investigate. It will he convcni(Mit if 


• Anhiut Krishna v. Kinnara 
Krishna (18(58), 2 B. L.R., O.C.J., 
11 (25). 

■ “ If a feotfmeiit be made upon 
.such (.condition, that tho feotfee 
do not alien the land to any one, 
this condition is void ; because 
when a man is enfeoffed of lamis 
oi* temmients, he hath jK)wer to 
alien them to any person by the 
law : for if such conditiuii shoiihl 
be £(Ood, then the condition should 
oust him of all the power which 
the law {;ivc9 him, which should 
be against reason, and for this, 
such condition is void. But if 
the condition be such, that the 
feoffee do not alien to such a one, 
naming his name, or to any of 
his heirs, or of the issues of such 
a one, or the like, the which con- 
ditions do not take away all the 
power of alienation of the feolfee, 
then such condition is good.” 
Littleton on Tenures, secs. 3(50, 
.361, Tomlin's Edition, p. 4U3. 
Upon this passage. Lord Coke 
comments thus “ And the like 
law is of a devise in fee upon 
condition that the devisee shall 
not alien, the condition is void, 
and so it is of a grant, release, 
confirmation, or any other con- 
veyance whereby a fee-simple doth 


pass. For it is absurd and Litll- i 
repugnant to reason that he that 
hath no pONsibility to have the 
land revert to him should restrain 
his feoffee in fee simple of all his 
power to alien. And so it is, if a 
man be possessed of a lease lor 
years or of a horse or of any other 
(diatt^d, real or persmial, and give 
or sell his whole interest or pro- 
perty therein upon eondition that 
the donee or vemlee shall not alien 
the same, the same is void, beciuise 
his whole interest and property is 
out of him, HO as ho hath no possi 
bility of a rcvertei’, and it is 
against trade and tratlie and 
bargaining and contraetiiig be 
tween man and man : aiicl it; is 
within the reason of our author 
that it Hhoiild ouster him (U all 
power given to him.” Svr a No. Li.nl < 
(’o. Lit. 206/#., w'here it is s,iid : 

“If a man make a feotliimnt in 
fee upon condition that he shall 
not alien, this condition is ropug 
iiant and against law and tin* 
estate of the feoffee is absolute. 

So it is, if a man make a feotf 
iiient in fee upon condition that 
the feoffee hhall not take the 
profits of the land, this comlition 
is repugnant and against law, and 
the estate is ubsolute.'’ 
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we start with an exposition of the law as applicable 
to India. 

As I had occasion to point out to you in previous 
lectures, the provisions relating to this and cognate 
matters, recently added to the Indian Statute Book,^ have 
not been of any avail in defining and settling the law, in- 
asimich as they are expressly made inapplicable to 
Hindus : ([uestions of great nicety and difficulty have, 
ae(u)r(lingl 3 % been raised from time to time, and it can 
hardly be affirmed that they hav(^ yet been satisfactorily 
answered. In the first jdace, it has been maintained by 
(Mninent lawyers that a direction to accumulate is wholly 
contrary to the provisions of Hindu law. There is 
nothing in the original texts of Hindu law which throw any 
light on the matter, hut having regard to the dicta ol' 
emimuit diidges in a long series of (*a.ses, and having regard 
to the um|uestionable fact that directions for acciunulution 
are, from time to time, found in Hindu wills, it would 
he difficult to sup[)ort the affirmative of the proposition 1 
have just stat(Ml, In Soorjeenione^ /hssee v. Penohnndo 
the will of a Hindu testator who dieil in IS41, 
was under consideration, aiul the leariied Judges of the 
Su[)reme Court at ( Calcutta, who heard the case in the first 
instance, made the following observations ; 

It was, we apprehend, competent to the testator, if 
lie had been so minded, expressly to provide for the accu- 
mulation of the surplus income of his estate within the 
limits allowed by law, and to make their accumulations 
subject to the limitation over in the event of any son dying 
without leaving issue in the male line ; but he does not 
appear to have done so,, either expressly or hy necessarj- 
implication.” 

Again, in JJissonaiUli Clunuicr v. Hama Soouderj/ 
Lord lloniilly, in delivering the judgment of 
the Judicial Committee, said : 

• Indian Succession Act, sec. IS. Sffft p. 78, anit*. 

U4. Hindu Wills Act, sec. ». • (1857) 6 Moore 1. A., 5’J6 (536). 

Transfer of Property Act, secs. 2, • (1867) 12 Moore I. A., 41 (61). 
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III the first place, it is to be observcil that the 
testator has given no direction to accumulate ; it remains 
therefore to be seen whether the C’ourt can find from the 
words of the will, as was argued, an irresistible infe- 
rence that such was the intention of the ti'stator. I'his 
is tlie more iin])ortant because in the case of So/iahm 
Btjsack V. Juifijnt Soondne which is r(died on 

as governing this case, there is an expri'ss direct ion 
to accumulate. It was there directed that the surplu> 
was to be added to capital. There was an absence of llr ' 
in this case. It is admitted that the testator eon Id ,,ot 
dispose of the j)roj)erty of his son, or ]u*event the heir of 
the son from inheriting his property ; tlKU-efore, the 
only (juestion liere is whether the testator has direeted 
the aecumulations of the property to he added to or made 
part of his own property, hecausi? if he has not, it was tli<* 
property of th(» son, aivl the testator had no p()W(U’ of 
disposing of it. In this view of the case, tlndr L(>I•dshIp^ 
think that this will, on whichever const rm t ion it is 
tak<*n, shows an al)S(*iu*e of any direction to acciimnlale/’ 
Th(‘ cases i have just nderred to certainly juo' eed 
on the assumption that a direction to accumulate is not 
nec(!ssarily and under all eireumstanees void : they do 
not, indeed, expressly de(dde that a direction to accu- 
mulate is good, hut tliey sliow, at any rate, that the 
practice of directing accumulation is of long >taiiding. 
and such directions have been regarded by the profession 
as Cfapal)le of effective operation. In the abstmce, there- 
fore, of any express provisions of Hindu law, invalidat- 
ing trusts for accumulation, the question arises whiitlier 
there is any principle of public policy which wouM di.s- 
countenance accumulation ; so far as I am aware, such a 
direction is in accordance with the inodes of Hindu liff* 
and thought, and agrees in its aims with what is the every- 
day practice and custom in Hindu society. We start then 
with the assumption that trusts for accumulation are 
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valid within the limits allowed by law, and we proceed 
to enquire within what bounds this power to direct 
accumulation can be exercised.' 

The leading authority upon this question is the case 
of Asima Krishia Del v. Kumar Krishna Deh} There 
a Hindu testator directed the creation of a trust for the 
accumulation of the surplus income (after certain annual 
payments), of his estate, for 99 years in the purchase of 
zemindaries, and empowered his trustees to continue such 
trust after the expiration of the term of 99 years ; the will 
contained no disposition of the beneficial interest in the 
zemindaries so to be purchased. The case was heard 
in the first instance by Mr. Justice Norman, who held 
that the trust was void. After pointing out that there 
was no disposition whatever of the beneficial interest 
in the bulk of the testator’s property, the learned Judge 
went on to add : ‘‘No right is given to the manager for 
the time being, to apply the surplus profits of the ze- 
mindaries except for certain limited purposes designated 
in the will. Even at the end of ninety-nine years, there 
is no gift of the beneficial interest to any one. The 
manager for the time being may go on at his own will 
and pleasure, indefinitely accumulating the estate. No 
right is given to the heirs of the testator, or the parties 
indicated as such in the will, to use the property for 
their own benefit even at that remote time. The testator 
has, in fact, attempted to do that which Lord Hardwicke 
in Hopkins v. HopMns^ said the testator in that case 
would have done, if he could, but which no testator could 
do, namely, frame a will so that no one should take his 
estate. The trust for perpetual accumulation would deprive 
the parties of all en joyment of the profits of the estate. I 
think it clear that the trust for accumulation must be 
treated as a condition repugnant to the natural right of 

> (1897) AmrUo Loll Dutt v. 571(585). 

Surnomoye Dansw, I. L. R.. 24 • (1868) 2 B. L. R., O. C. J., 11. 

Ciil., 589. also Kvithnariw v. • (1788) 1 Atkyns, 689. 
heua Bai (1895), I. L. R., 20 Bom.* 



IX HUimil INDIA. 


247 


every owner of property to the uj«e and enjoyment of it, 
inconsistent with the nature of property itself, and, there- 
fore, void.”* Upon appeal, this judgment was affirnieil. 
Sir Barnes Peacock holding that although trusts were not 
unknown to Hindu law, a devise by a Hindu upon trusts 
which would be void as a condition, was void in the shape 
of a trust, and that the trust under which the ]>rofits of 
the estate were not to be beneticially used during a period 
of ninety-nine years but were to be laid out in the purchase 
of fresh estates under an arrangement which might b? 
extended in [>erpetuity, was wholly void accordii^v^ lo 
Hindu law. This conclusively establishes the invalidity 
of trusts for perpetual accumulation, as such directions to 
accumulate are attempts in disguise to create a perpetuity. 
On the same principle, it was held in a later case‘^ that a 
trust for accumulation till the rents and profits amounted 
to three lakhs of rn[)ees, was a trust for an illegal pur- 
pose, namely, the purpose of creating a |>erpetuity, and 
consequently void. 

The whole (|uestion was discusseil in a recent case*^ 
before tlu? fliulicial Oommittee, when*, it appeared, the 
intention of the testator was not to dispose of his estate, 
but to make a gift simply with r<;ference to the cmjoyment 
of the profits, with a view to create a perpetuity as 
regards the estate, and to limit for an indefinite period 
the enjoyment of the profits of it. Tlie disposition was 
held invajid, and Sir Richard (’ouch, in delivering the 
judgment of the Judicial Oommittee, said : “ The question 
is, what was the intention of th<j testator in this |)r()vi- 
sion of his will ? He says distinctly, ‘ My estate shall 
remain intact ’ and then ho proceeds to say, as regards the 
enjoyment of the property, the estate remaining intact, my 
heirs, sons, &c., ‘ shall be entitled to enjoy the profits there- 
of.’ These words appear to their Lonlshi[»s to indicate that 

* 2 B. L. R., (). C. J., ‘J9. • Sool:hmou Chuwtttr Uasn v. 

• Krishnarnmani DaH v. Anatt- Mono/ttmi Ihini 12 1. A., 

da KrUhtta Htm (1S6U), 4 B. L. K., loa. 

O. C. J., -i:!! (277). 
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ho was not to give away the estate, but that all 

he intended was to f^ive the enjoyment of the profits to 
the persons mentioned in the will. His object appears 
to have been to create a perpetuity as regards the estate, 
and to limit, lor an indefinite period, the enjoyment 
of the jirofits of it, which would not be allowed by 
Hindu law. II is true, if the bequest had been of rents 
and profits, and il appeared that it was the intention of 
the testator to pass the estate, tliose words would be suffi- 
cient to do it ; but what their Lordships have to do is to 
find the intention, lookin/^ at the whoh^ of the provisions 
of the will, and th(‘y gather from those words that it was 
not his intention to pass th(‘ estate. The jirovision after- 
wards against alienation further confirms this. Jt is not 
a case where the testator has expre^is(‘d an intention to 
|uiss the estate, and has added a clMiise against alienation, 
in which case the clause against alienation would he void, 
but the ])rovision here against alienation is confirmatory 
of the other ])art of the will.’’ 

As regards the lower limit within which a trust for 
accumulation may b(‘ validly created, it is to he remarked 
that the authorities in this country are singularly meagre ; 
f)ut, upon princijde, it seems at first sight reasonable that 
tlie limits to th<Miccumiilation of the annual income and the 
creation of future estates and interest in property should he 
identical ; in other words, that which is not too remote a 
j)oriod for the suspension of the acquisition of full jiow^er 
over the corpus of proj>erty, ought not also to be too remote 
for the accumulation and consequent deprivation of the 
beneficial enjoyment of the accruing profits. But it may 
be urged, with considerable force, that it is one thing to 
determine unalterably who shall enjoy certain property 
for the period of time limited by the Rule against Perpe- 
tuities, and that it is a far more serious thing to direct that 
trustees shall, during that period, receive and put away the 
income of the property beyond the reach of human enjoy- 
ment. Blit, as you will presently see, the limits in the 
two cases were co*extensive under the law in England 
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until the coinmenceinent of the present century,* and, 
ill a recent case,^ Mr. Justice Jenkins held, with 
rciiard to the will of a Hindu, that if accuniuhiiioiis 
are permissible, then in the absence of special provision, 
the limit must be that wliirli determines the period during 
which the coarse or devolution of property can be 
directed and controlled by a testator. You will not fail 
to observe that even the adoption of this rule leaves the 
matter of lu^cessity uncertain, inasmuch as the limits 
of the rule against remoteness as applicable to Himlus 
have not yet been judicially detined with precision.*’ 

( 'ases to wliicb th(' ])rovisions of the Indian Suc- 
cession Act and tlie Transfer of Property Act apply ar<‘ 


‘ 'I’lie TiiocUfK;ation i n t rot 1 need 
liy tlie TlielliiMSon Act will he ex- 
plained later on. 

■ A mrifo Latl Dull wSurnomoife 
Daner (1897), I. L. H., ‘J4 Cal., 5S9, 
(dir)). The j ml ”1110111 of Mr. d nstiee 
•JeiikiiiH ill tl)i!!i ease was revi^rsod 
upon appeal on another point ; 

(1S<)8), 1. L. It., -i.) Cal., 

This was atKrincd by the dmlieial 
(kniiinitt-ee (1899), 1. L. 11., 27 
(.’ah, 99(». In the Court of Appeal, 
Trevelyan, J., niaile the followin;; 
observations upon tlie question 
of ac;eiiiiiiilation : ‘^Tlie question 
is whether a Hindu testator 
<‘aii direet tlie aceuinulation of 
t he income of his property for an 
iiidctinite or any time without 
providiiii' for the licneficial inte- 
rest. The circumstance that the 
])roperty has been given to trus- 
tees is wholly immaterial. A 
Hindu testator cannot create by 
a trust an interest which be is 
otherw'ise incapable of creating. 
One of the best known of the 
several important principles which 
were enunciated in the Tagore Casu 
was that a man cannot be allowed 
to do by indirect means what is 
forbidden to be done ilirectly, 
and that a trust can only lie siis- 


laiiioil to the extent and for tlu* 
purpose of giving effect to thosi^ 
beneficiary interests which the law 
recognises. As I understand the 
Hindu law, there must be a 
present benefieial interest created 
in property in onler to render tht^ 
gift, whether tirnlcr a will or intt'r 
eieox, valid. I cannot see how a 
direction to aeiairniilate iran be 
valid unless there be a present, 
gift to support the directic)ii t»i 
acciimiilate. The fact that in 
eases, where thfu'e is a minor h»?m* 
tieiary, aceuinulation can be allow- 
ed and that it may he possible to 
acteuimdate income for the pur- 
pose of paying debts, does not to 
iny mind help ns. In the forriicr 
case, aeeiniiulaf.ion is rendered 
iiecc.sHary by the incapacity of the 
lienefieiary and is allowed, in 
order that we may obtain the 
greater benefit from the gift that 
is made to him. In the latter case, 
the clirec;tion to aceumiilate, is in 
aid of the proper administration 
of the testator’s estate, and is 
sometimes necessary for the diuf 
performance of his legal ami 
moral obligation to pay his deVits. 

I. L. 25 Cal., 691. 

• Lect. HI, p. 73, anin. 
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tolerably free from difficulty. Section 104 of the Indian 
Succession Act provides that “ a direction to accumulate 
the income arising from any property, shall be void, and 
the property' shall be disposed of as if no accumulation 
had been directed to this general rule is added the 
exception that “where the property is immovable, or 
where accumulation is directed to be made from the death 
of the testator, the direction shall be valid in respect 
only of the income arising from the property within 
one year next following the testator’s death, and at the 
end of the year, such property and income shall be dis- 
posed of respectively, as if the period during which 
the accumulation has been directed to bo made, had 
elapsed.*' The following five illustrations are added to 
the section : 

(a) The will directs that the sum of ten thousand 
rupees shall be invested in Government 
securities and the income accumulated for 
twenty years, and that the principal, together 
with the accumulations, shall then be 
divided between yl, B and C. B and C 
are entitled to receive the sum of ten 
thousand rupees at the end of the year from 
the testator's death. 

[h) The will directs that ten thousand rupees 
shall bo invested, and the income accumu- 
lated until A shall marry, and shall then be 
paid to him. A is entitled to receive ten 
thousand rupees at the end of a year from 
the testator’s death. 

(>•) The will directs that the rents of the farm of 
Sultanpur shall be accumulated for ten 
years, and that the accumulations shall then 
be paid to the eldest son of A. At the 
death of the testator, A has an eldest son 
living named J5. B shall receive at the end 
of one year from the testator’s death the 
rents which have accrued during the year, 
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together with any interest which may have 
been made by investing them. 

(d) The will directs that the rents of the farm of 
Sultanpur shall be accumulated for ten 
years, and that the aecumulatiou shall then 
be paid to the eldest son of A, At the 
death of the testator, A has no son. The 
bequest is void. 

{e) .4 bequeaths a sum of money to iS, to be paid 

to him when he shall attain the age of 18 
and directs the interest to be accumubited 
till he shall arrive at that age. At 
death the legacy becomes vested in B ; and 
so much of the interest as is not required 
for his maintenance and education is accu- 
mulated, not by reason of the direction 
contained in the will, but in consequence of 
A\s minority. 

The provisions of tin? Transfer' of Property Act ( Sec.l8) 'rmnsk r m 
are similar : “ \Vhere iho, terms of a transler of property ' ' 

direct that the income arising from the property shall be 
accumulated, such direction shall be void, and the property 
shall be disposed of as if no accumulation had been direct- 
ed.” To this general rule, is added the exception that 
where the property is immovable, or where accumula- 
tion is directed to be made from the date of the transfer, 
the direction shall be valid in respect only of the income 
arising from the property within one year next following 
such date ; and at the end of the year such property 
and income shall be disposed of respectively as if the 
period during which the accumulation has been directed 
to be made, had elapsed.” The exceptions in both the Excupti<.iH. 
sections are not very clearly worded ; tliere are apparently 
two cases where accumulation is permissible, namely, 
firstj where the property is immovable, secondly, where 
accumulation is directed to be made from the death of the 
testator or from the date of the transfer, and in each of 
these cases, the direction to accumulate is valid in respect 
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only of the income arising from tho property durin<T the 
year next following. If the property is movable and 
there is a direction to accumulate the profits arising there- 
from for ;i |)erioil not running from tho death of the 
testator or the date of the transfer, though ending within 
a year calcu lilted from that date, thoMlirection would l»e 
void ; a similar direction would seemingly be valid in 
the case ol* immovable property. 

We shall now })ro(*eed to exiimine the leading principles 
of the law as adininistereil in England, where, you will 
recollect, until the close of the eight(HMith centurv, re- 
straint upon the accumulation of income was co-extensive 
with restraint upon the creation of future interest in 
j)ro[)erty. In other words, when a settlor or iestiitor 
directs income to be accumulated iind it is a comlition 
precedent to the right of enjoyment of the incojue that th(^ 
period fixed for the determination of accumulation should 
arrive, then if this jieriod may tall beyond the limits of 
the Rule against Perpetuities, the gift of the accumulated 
income is too remote*. The leading authority for this pro- 
{)osition is the celebrated case ol‘ Tliellusson v. Wood/onl^^ 
where it was held that a trust under a will to accumulate 
the incoim* of [iroperty until the death of the survivor 
of a class of ])ersons named or described, to be born either 
actually or in the contenijdation of law, in the lift‘tiin(* 
of the testator, is good. 1 must ask you all to read the 
original report of this cas(S not only because it im- 
mediately led the Legislature to interfere and considerably 
restrict tlie limits within which accumulation was per- 
missible, but also because the case was made the occasion for 
forensic display such as is rarely witnessed in civil actions. 
The case arose upon the construction of the will of 
Peter Thelliisson, who died in 171)7, having devised all his 
property to trustees to accumulate the income during 
the lives of all his sons, grandsons, and grandsons’ 
children, who were living at his death, and then at the 


(1798-lS0r,)4 Ves., 227; 11 Ve8., 112; S K. R.. 101; 1 R. C., 49.S. 
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(lentil of the survivor, to transfer tli(^ property in three 
lots to the then living eldest male desceiulants of his three 
sons. The validity of this extraordinary disjjosition Nvas 
sustained hy the Courts, on the jirineiple that the law 
allowed and the Court would undertake tlu^ aia* uni illation 
of income during tl 4 ? full period to which the aliiniation 
of the cor[)Us of property could ho susjiended. Before 
1 proceed to deal witli the Act which v.as passed in 
< ousefjiicnc(‘ of this decision, it is desirahh* to point out 
that a trust for accumulation which violates thi‘ Uule 
against Perpetuities, is wholly void, and cannot 1 h‘ 
(‘xecnted in jiart ; if it is had to the exti‘nt in which it 
is given, you cannot inodtd it to make it good.' Thus, 
for instanire, if th(M*e he a direction in a will to accuimi- 
late the income of property for fifty yt^ars, and at 
th(* (‘lid of* the time pay th(‘ accnmuIahMl fund to thos(‘ 
who shall then he the heirs of the testator, th(‘ gift is 
clearly void as it may come into operation h(*yond th<‘ 
limits of th(‘ rule (namely, a life in being at th(‘ death of 
th(‘ t<*stator and twenty-om* years after) and cons<‘(jUimtly 
thos(‘ jiersons will he entitled to the projKoty who would 
have lieen entitled to it, had the direction to accumulate 
and the gift of the ac'cumulated fund both hceii entirely 
omitted from the will. The gift of the accumulated 
fund is void ; the direction to accumulate also becomes 
nugatory, and this, for either of tw^o reasons ; first, it may 
he said that the trust to iiccunuilate exists only for the 
sake of the gift of the accumulated fund, and as the gift 
fails, the trust necessarily fails with it ; or, seirondly, it 
may he said, that the trust to accumulate exists, hut as 
subject to this trust, the property is in the heir or next-of- 
kin, or residuary devisee or legatee, such p(*rsou may at 
once terminate the trust ; for, when the person to wlioni 
th(‘ accumulated fund is to he paid has a vested indefea- 
sible right to the possession of the principal or the 
accumulations, the direction to accumnlatf* is really an 
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illegal restraint on alienation and may be avoided at any 
time. In other words, the direction to accumulate, being 
destructible at any time, is not too remote. This seems to 
be the principle upon which the House of Lords, in Tregon-- 
well V. Sydenhatv} sustained a trust to accumulate which 
might last sixty years, as the trust copld be terminated at 
any time by the heir in whose favour there was a resulting 
trust. But, although all the members of a class might be 
entitled within the limits of the llule against Perpetuities 
to stop an accumulation by their joint action and ali- 
enate the fund, this will not, by itself, be sufficient to tak<* 
the case out of the mischief of the rule, unless the relativ(‘ 
rights of the members of the class are also ascertained 
within that period.^ The same principle is applicable when 
income is directed to be ax'cuinulated for the payment of a 
testator’s debts* ; this gives the creditors an immediate 
present charge on the |)roperty, and they can stop the 
accumulation at once ; hence, the trust for accumulation, 
being destructible, is not void for remoteness ;* a direction 
to accumulate the rents with a view to pay a legacy to a 
person in being, stands on the same footing.* 


« (1S14-16) 3 Dow, 194. 

• Otirlin V. 2/Mfcm(1842), 5 Beav., 

147. 

• Under the Indian Statutes, no 
exception is made in favour of pro- 
visions for the payment of debts 
or for raising portions for children. 

• Southampton w.Herlford (1813), 
2 Ves. & Bea., 54 (65). With 
regard to the construction to be 
put upon the second section of the 
Thollussoii Act which exempts 
provisions for payment of debts 
from the operation of the statute, 
see Barrington v. Liddell (1852), 
2 DoG. M. & G., 480 (496), where 
Lord St. Leonards observed : 
**The Legislatui*e meant that a 
man should, within the limit 
allowed by law (tliat is, the Buie 
against Perpetuities), be able to 
provide not only f«>r his own debts 


but for the debts of such other 
persons as he should think fit, it 
being perfectly certain that the 
power >vas one which it would not 
V>e vei*y daiigeruiis to entrust to 
anybody. It is clear also that the 
provision as to debts must relate 
to past <lehts, and nobody can 
deny that, a man being able by 
his will, tinder this Act, to provide 
for his debts generally, this will 
include his future debts.” See also 
Maeon v. Mason (1891), 3 Oh., 4^7 ; 
Vine V. Raleigh (1891), 2 Ch., 13, the 
first of which cases show's that an 
accnmulation for keeping lease* 
hold properties in repair is valid 
and the second shows that an 
accumulation for improvements 
is outside the Thellusson Act. 

• Williams v. Lewis (1859), 6 H. 

C., 1013. Parties who are 
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I shall conclude this lecture with a brief account i rhellusi^iin 
of the provisions of the Thellusson Act,^ provisions which 


entitled to a vcHted interest in 
funds, can, when adult, have the 
accumulations stopped and de- 
mand the immediate j)ayinent 
of such funds to themselves, and 
this is equally the case whore 
the bequest is to a charity, see 
Saunders v. Vantitfr (1S41), 4 
Beav., 115 ; Corentry v. Coventry 
(18a5), 2 Dr. & Sm., 470; GosUna 
V. Gosling (1862), Johnson, 263 ; 
Wharton v. Masterman (1805), 
A. C., 186. Where, however, accu- 
mulation of rents is directed for 
discharge of incniiibi*ancos, a iMsr- 
son who absolutely becomes enti- 
tled to the property, is not neces- 
sarily entitled to stop the accu- 
mulations. See Fitzgerald v. 
Wldte (1887), 37 Ch. D., 18 ; Free- 
wen V. Lantl (1806), 2 Oh., 511 ; 
Pristley v. Ellis (1897), 1 Cli., 4S9. 

* 39 & 40 Geo. IIl.,c. 98 (18(K)). 
The Act recites that it was ex- 
pedient that all dispositions of rciil 
or personal estates, whereby the 
profits and produce thereof wei'o 
direc.ted to be accumulated and 
the beneficial enjoyment theieof 
was postponed, should bo made 
subject to the restrictions therein- 
after contiiincd, and provides in 
sec. 1 : “ That no person or 

persons shall, after the passing 
of this Act, by any <lo<?d or 
deeds, surrender or surrenders, 
will, codicil or othei-wise how- 
soever, settle or dispose of any 
real or personal property, so 
and in such manner that the 
rents, issues, profits or produce 
thereof shall be wholly or par- 
tially accumulated, for any longer 
term than the life or lives of any 
such grantor or grantors, settlor 
or settlors ; or the tej*ra of twenty- 
one years from the death of any 
such grantor, settlor, devisor or 


testator ; or during the minority Sec. 
or respective minorities of any 
person or persons, who shall be 
living, or eu rentre sa mere 
at the time of the death of 
such grantor, devisor or testa- 
tor; or during the minority or 
respective minorities only of any 
person or persons, who, under 
the uses or trusts of the deed, 
surrender, will or other assiit' 
ances, directing such accumula- 
tions, would, for the time being, 
if of full age, be entitled unto the 
rents, issues and profits, <»r tlu^ 
interest, dividends or annual pro- 
duce so directed to be accriimii- 
lated ; and in every case wbere 
any accumulation sball be dircirt- 
ed otherwise than as aforcsaitl, 
such dire<*tion shall bo null 
and void, and the rents, issues, 
profits and produce of siicli 
property, so directed to be accMi- 
iiiiilaiod, shall, so long as the 
same shall be clirected to be ac- 
cumulated conti-ary to tbe provi- 
sions of this Act, go to and be 
received by sncli person or persons 
as would have been entitled thereto 
if such accumulation had not been 
directed.” 

8ec, 2 of ilic Act provides : S.-c, 
“That nothing in this Act con 
tained shall extend to any ]»rovi 
sion for payment of debts of any 
gmntor, settlor or devisor, or other 
person or persons or to any pi*o vi- 
sion for ]*aising portions for any 
child or children of any grantor, 
settlor or devisor, or any child 
or children of any person taking 
any interest under any siuth con 
veyance, settlement or devise, ot- 
to any direction touching the 
produce of timber or wood upon 
any lands or tenements, but that 
all such provisions and directions 
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mulation which violates the Rule against Perpetuities ; ^ 
and the reason for this distinction is thus explained by 
Sir William Grant:* “The Act introduced a restriction 
on a liberty antecedently enjoyed, and, therefore, it was 
only to the extent of the excess that the prohibition was 
trjinsgressed ; whereas executory devise is itself an in- 
fringement of the rules of the common law, and is allowed 


• Bonyhion v. James (1844), 1 
Coll. ,26 (45), where Vice-Chancellor 
Knight Bruce said : ‘‘Before the 
Accumulation Act, a testamentary 
trust or dii'ection to accumulate, 
ao worded as to last or be capable 
of lasting beyond the compass of 
all lives in being at the testator’s 
death and twenty one years after 
the death of the survivor of those 
lives, would have been illegal and 
void for the whole, and such a 
trust or direction is not less illegal 
or less void since the Accumulation 
Act.” See Marshall v. Holhmay 
(1818-2U), 2 Swaiist., 432, where 
Jjord Eldon observed ; “ The true 
doctrine seems to be that of a trust 
for accumulation, which, prior to 
liord Loughborough’s Act, would 
have been good, so much as is now 
w'ithin the Act, will he good, but 
the excess will be bad ; but if 
there be a trust for accumulation, 
and part of it would have been 
b.id befc the Act, that part 
remains bad notwithstanding the 
Act.” Cf. Southampton v. Hert- 
ford (1813), 2 Ves. & Boa., 54; 
13 K. R., 16 ; where Sir W. Grant, 
M. R., hold that a trust for ac- 
cumulation which may extend 
beyond the period allowed by law, 
without reference to the statutory 
resti'ictions under the Thellusson 
Act, is entirely void, and conse- 
quently in a strict settlement of 
real estate, the trust of a term, 
declared to be for the purpose of 
accumulating the rents during 
the minorities of the respective 


tenants for life or in tail, is bad. 
See also Crawley \\ Crawley OHSh), 

7 Sim., 427 ; Pr/de v. Fooks (1839), 
2 Bcav., 4.30 ; Miles v. Pyre (1^37). 

8 Sim., 330 ; f/Neill v. Lueas (18.38), 
2 Keen, 313; Eyre wMarsden (1838), 
2 Keen, 564 ; Williams v. Nixon 
(1840). 2 Bcav., 472; Blease v. 
Bnryh (1840). 2 Beav., 221 ; Ellis v. 
Maxwell (1841), 3 Bcav., 587 ; Shaie 
v. Ilhodes (1835),! Myl. & Cr., 13.5 ; 
Cnrfis V. Lnkin (1842),5 Beav., 147 ; 
1 H. L. O.,406 ; Srarisbrirk v. Skeb 
mr?m7«/^(l840),17Sim., 187; Tarnn 
V. Newvomb (1^56), 3 Kay & J., 16 ; 
Williams v. Lewis (1859), 5 Jur. N. 
S., 323; Oddie v. Broxen (1859), 4 
DeG. & J.,179; Broxnne v. Houghton 
( 1 846) , 1 4 Si m . ,.369,i n which last case, 
Hhadwell, V.C., held, that where 
a testator had devised his estates 
in trust for A for life, remainder 
to his hrst and other sons in tail- 
male, with remainders over, and 
had further dii’ected that if any 
person for the time being entitled 
to the possession of the estates, 
should be under twenty-one, the 
trustees should receive the rents 
and apply a competent part for 
Aiaintonance, and accumulate the 
residue, the trust for accumula- 
tion was wholly void for remote- 
ness. See also Cochrane v. Coch- 
rane (1883), 11 L. R. Ir., 361 ; 
Smith V. Cunningham (1884), 13 L. 
R. Ir., 480. 

• Leake v. Robinson (1817), 2 
Mer., 363; see also Marshall v. 
Holloxoay (1818), 2 Swanst., 432 
(450), per I^rd Eldon. 
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only on condition of its not exceeding; certain established 
limits; if the condition be violated, the whole devise is 
held to be void.” 

This fundamental distinction between the infringe- 
inent of the provisions of the Thellusson Act and of the 
Rule against Perpetuities, may be very eflFectivoly illus- 
trated by the help of the graphic method which is familiar 
to students of the natural and physical sciences. Draw 
two concentric circles, of which the inner one represents 
the boundary of the rule laid down in the Thellusson Act, 
and the outer one represents the boundary of the Rule 
against Perpetuities. Through the centre 0, draw a line 
OABC intersecting the circles in the points A and B, and 
another line OXY intersecting the inner circle only in 
X, but not reaching up to the circumference of the outer 
circle. If OC represents a direction for accumulation, 
it is wholly void and not good even up to the extent OA. 
inasmuch as it violates not only the provisions of the 
Thellusson Act, but also the Rule against Perpetuities. 

On the other hand, if OY represents another direction 
for accumulation, it is good up to the extent OX, and the 
part XY alone is bad and must be rejected, inasmuch as 
it violates the provisions of the Thellusson Act, but does 
not fall within the mischief of the Rule against Perpetuities. 

I may point out that the provisions of the first section Theiliiwon 
of the Thellusson Act are applicable not only where accu- 
mulation is directed in express terms, but also where 
accumulation necessarily takes place by reason of the form 
in which the property is given ; for example, where a con- 
tingent executory bequest is made which is liable to be 
divested by the birth of issue, accumulation, were it not 
forbidden by the Act, must take place until the contin- 
gency should be determined.^ Where, however, property 

* Maeifonafif v. Bt'ycn (1838), 2 ASm., 164; Tf-nch v. ChMkf. 

Keen, 276; V. (1835),1 6 DeG. M. & (»., 4.73 (461), p^r 

Myl. A Cr., 135 ; on appeal, A'vani Cranworth, L. C.: B$vtiv€s. Hotla. 

V. Hettier (18.37), 5 01. A F., 114 ; «oii(1864), 10 H. L. 0., 6S6; WatU- 

Morgan v. Morgan (1850), 4 DeO. O^ryw, ffandley {191^), lGh.D.,653; 
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is directed to be applied imiinediately for particular 
purposes, but owing to the neglect of trustees or for some 
other reason, it is accumulated, the provisions of the Act will 
not be applicable.^ But a disposition will come within the 
Act, where accumulation is directed beyond the time 
allowed, although the objects of the gift may have a vested 
interest capable of alienation.® Lastl}^ where the testator 
directed that the income of his property should be accu- 
mulated for the term of twenty-one years from his 
T«rm how to death • in computing the term, the day of death is to be 
ho romptited. ©xcimjgj. Consequently where a testator directed that the 
income of his property should be accumulated for the 
term of twenty-one years from bis death and died on the 
5th of January 1820, it was held that dividends which 
became due on the 5tb of January 1841, were subject 
to the trust for accumulation. Again, although accord- 
ing to the directions of a testator, accumulations are not 
to commence till after the lapse of many years from bis 
death, e.^., not until the death of a tenant for life or 
annuitant, the accumulation must nevertheless cease at 
the expiration of twenty-one years from his death.* I 
may add that it has been held in one case* in England, 
that where trustees are directed to accumulate rents for 
twenty-one years from the death of the testator, although 
the half-year's or quarter’s rent does not fall due until 
after the expiration of the term, it will be apportionable ^ 
without any violation of the Thellusson Act and that 


Jtalph V. CarHrk U877), 5 Cli. 
D., !iS4 ; Talbot v. (1875),> 

L. K., 20 Eq., 2.V>; WMlh^rail \\ 
Thot^iburuh (1878), 8 Ob. D., 261. 

' Lomlnt V. StofnyhiOH. (1841), 12 
Sini., 304; Fhippji v. Kelynytf 
(1767), 2 Ves. St Bea., 67. 

•5Aatev.i{Ao<l««(1835),IMyl. & 
Or., 185; V. Brown (1850), 4 
DoG. Sl J., 170. 

• LuUr T. GoWcifiel (1808), 15 
Ves., 248; ir«b6 v. ir«66(1840), 2 
Beav., 403; Qorot ▼. Lowndet 
(1841), 11 Sinu. 484. 


^ Shaw V. BhoiitfM (1835). 1 Myl. 
A Or., 154 ; Wtibb v. Webb (1840). 
2 Beav., 483; Aitoruey-Genl, v. 
PouUien (1844), 3 Hare, 5«55; NeWe~ 
ton V. Slenhenson (1849), 3 DeG. 
& Sin., 366. 

• St, Auhyn v. St, A ubyn (1861), 1 
Dr. St Sill., 611. Thin docti'iiie of 
ooiii Ke ban no application in cases 
where rent does not accrue from 
day to day, but falls due only at 
stated times ; see Satyendra Nath 
V. mikantha (1803), 1. L. It., 21 
Cal., 383 (885). 
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portion of the rent which is apportioned to the period 
falling within the twenty-one 3’'ears, will belong to the 
persons entitled to the benefit of the term. 

Yon will have observed that the statute enacts that the Effeci of 
produce of the property, so long as the same shall be ***“'*"* 
directed to he accumulated contrary to the provisions of 
the Act, shall go and be received b\- such person or 
persons as would have been entitle<l thereto if such 
acctiin Illation^ had not been directed. This provision 
was not intende<l to operate and «loes not operate to alter 
any disposition irnule hy the donor except the direction, 
to accumulate. Yon hav(‘ therefore to construe the setlle* 
ment as if the Thellusson Act did not exist, and then yon 
liave to test the validity of the provisions with reference 
to the Act. If you find the direction to accumulate 
invalid, you have to strike that out ; but everything else 
is loft as before, ami all the other directions as to the time 
of payment, substitution or any contingencies are to take 
effect according to the true construction of the instrument 
unaltered by the effeert of the statute.* It follows there- 
fore that where the income of real estate is directed to 
accumulated and there is no resithiary devise, the subse- 
(|uent limitations will not be accelerated, but the excess will - 
result to the heir-at-law.'^ Where, however, personal 
estate, not being the residue, is directed to be accumu- 
lated and there is a residuary bequest, the excess will fall 
into the residue and form fmrt of the capital.* But 
where the income of the residue is directed to be accu- 
mulated upon the expiry of the period allowed by the 
statute, it will go, in case it arises from ]>ersonal property. 


• This of coiirsf* means ** if sueli 

accuninlatioii had not 
been directed.” f/rg^n v. iin»roifn*' 
(1S6I), 4 De<;. J. & S . m 

• Eyr^i V. Marwtffn 2 Krcii, 

m (574). 

• Syr 0 V, Marsftfin (1 838). 2 Keen, 
564 ; NUttHon v. St€ph^.n»on (1S40), 
3 DeO. k Sm., 366 ; Edward$ v. 
raicA (1833j, 3 DeO. M. & U., 40; 


In rnDrukulty (1854), 19 Beav., 395; 

V. OattcoynB (1864), 4 
*1. k 8., 565 ; Tathol v. 

(1875), L. H., 20 Kq., 255. 

* Haley v, B tumeter [\%Vi-70), 4 
Madd., 275; O'AVff/ v. Lucan (1838), 
2 Keen, 313; IVetb v. Il>&6 (1840). 
2 Beav., 493; Attomey^Oenl, v. 
Pouldnn (1844), 3 Hare, 555; Jonm 
V, diaggt (1852), 9 Hare, 605, 
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to the next-of-kin of the testator J and in case it arises 
frx)m real property, to his heir-at-law.® Where, however, 
the direction to accumulate for certain beneficiaries is 
followed by an ultimate gift of residue, the residuary 
legatees under the ultimate gift become entitled to the 
income, so unlawfully directed to be accumulated.® 

We may now briefly consider the second section of 
the Act which exempts three classes of provisions from 
its operation. In the first place, any provision for the 
payment of debts is not affected b}^ the Act. This 
includes, as I have already pointed out to you,* the debts 
of persons other than those making the provisions ; the 
accumulation, however, must be fiih for paying 

debts only® and not merely a colourable evasion of the 
statute. In the second place, any provision for raising 
portions for any child of the grantor or any child of any 
person taking any interest under the settlement, is also 
beyond the mischief of the rule. It is not necessary to 
trouble you with a catalogue of the authorities® in which 
questions have been raised as to what should be deemed 
|)ortions” within the meaning of the Act, but you must 
remember that a gift of the whole of a teslator’s estate 
or of a residue comprising the bulk of it, is not a portion."^ 
It has further been held, that the children must be legi- 
timate ; if any are illegitimate, the whole gift is within 


* MrVotmld v. Bryctt (1838), 2 
Keen, 270 ; Priiln v. Fouk» (1839), 2 
Keav., 430 ; Elhorm v. Oniuin (1844), 
14 Him., Ift^ ; WiU(m v. WUboh 
(1851), 1 Sira., N. S., 2S8; Bourne v. 

(1851), 2 Sim., N. S., 91; 
Simmont! v. Pitt (1873), 8 Ch. App., 
978 ; ViM V. Jtahigh (1896), 1 Ch., 
37. 

* Halford v. Staint (1849), 16 
Sim., 488; WildBSV. Dttries (1853), 
1 Sm. & O., 475. For the case of 
mixed funds, see Burt v. Sturt 
(1853), 10 Hare, 415 ; Balph v. Car- 
rick (1877), 5 Ch. D.. 984. 

* Cray>l€y v, Crawley (1835), 7 
Sim., 427 ; O^mui v. Luca$ (1838), 


2 Keen, 313 ; Etlia v. MajctonH 
(1841), 3 Beav., 587. 

* Sm page 254, unUt but see the 
contrary opinion of Turner, V. C., 
in 10 Hare, 429 (434). 

• Mathews v. Keble (180S), L. 
K., 3 Ch. App., G91. 

• Jones V. Mwjgs (1852), 9 Hare, 
007 ; Beech v. SI, Vinreut (185U), 3 
DeG. & Sm., 078. 

* Eyre v. Marsden (1838), 2 Keen, 
564; Bourne v. Buckton (1851), 2 
Sira.,N. S.,91; Wildes v. Davies 
(1833), ISm. A G., 475; Burt v. 
Sturt (1853), 10 Hare, 415 ; Ed- 
loards v. Tuck (1853), 3 DcG. M. A 
G., 40. 
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the mischief of the Act.^ In the third place, any direc- 
tion for accumulation touching the produce of timber Theiiuason 
or wood is valid, but such direction must not exceed the 
limits prescribed by the Rule against Perpetuities.*^ 


» Sham V. ithmhs 1 Myl. • tWinmi \\ Wihon (1815), 4 

& Cr., VVt (159). Hare, 344. 
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LECTURE XII. 

Bbstraintk on thr Alienation of Property. 

In the present lecture, I purpose to exniiiine the rules 
which regulate the imposition of restraints upon the 
alienation of property ; but before I :lo so, it is desirable 
to explain to you clearly the precise relation in which 
this department of the Law of Perpetuities stands to 
that branch which has so long engaged our attention. You 
will be able to recall to your minds without any difficulty 
that in the very first lecture,* where we determined the 
nature of the Law of Perpetuities and its precise place in 
jurisprudence, 1 pointed out to you that a perpetuity can 
arise in two ways, first, by taking away from the owner the 
power to alienate propert}^ and, secondly, by allowing the 
creation of remote future interests. I also explained to 
you that in the early stages of the development of the law, 
these ideas are apt to be confounded ; but gradually as 
they are difieren tinted, the first gives rise to the rule 
forbidding restraints on alienation, the second gives rise 
to the rule against remoteness which is, to our great 
inconvenience, miscalled the Buie against Perpetuities. 
It has been a famous topic of controversy among 
eminent jurists whether the second rule is merely a form 
of the first ; in other words, is a remote future interest 
objectionable only because for too long a period there may 
be no one who can give a good title, or, is it objectionable 
aUo because the policy of the law does not allow iaterests 
so uncertain in value to hamper a present ownership. It 
is hardly necessary to point out that in one sense, it may be 


P. 18, on/#. 
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perfectly correct to say that the Rule against Perpetuities 
aims at restraints against alienation, for executory devises 
and other future interests diminish the marketable value 
of an estate, and, to this extent, the rule wliieli limits the 
creation of , such future interests, does indirectly favour 
alienation. But, speaking strictly, a future interest is not 
a restraint on the alienation of an estate unless the contin- 
gency upon which the future interest depends, is itself the 
alienation of the estate : the owner of an estate, subject 
to a future interest can grant all that he has got, and the 
grantee has every thing that the grantor wouhl hiiv** 
had if the transhn* ha<l not been made. The real question 
at issue, however, is, not whether the Itule against 
Perpetuities prevents property from ladiig inalienable, 
bnt whether that is the foundation of the rule ; in other 
words, (Joes the validity or invalidity of an iiiteresi 
depend solely on whether the alienability of the property 
is affected, or on whether the interest depends upon a re- 
mote condition. To put the matter, if possible, still more Twi. 
clearly, the alternative propositions are, first, that the 
Rule against Perpetuities is Only aimed at preventing the 
non-alienation of property, and, second, the true object 
of the Rule against Perpetuities is to restrain the creation 
of future conditional interests ; or, to state it still more 
briefly, do or do not inalienable interests come within 
the mischief of the rule ? The real difficulty in furnishing 
a satisfactory solution of these questions, in whichever of 
the manifold forms you may take them, is traceable to the 
peculiar manner in which the Rule against Perpetuities 
was developed. In the course of my examination of the 
origin and history of the rule in English law, I pointed out 
to yon that its first suggestions were made in a somewhat 
vague and formless condition, and, that before it took 
its final shape, its limits were stated, by successive genera- 
tions of lawyers and judges, sometimes too narrowly, and 
at others, too broadly. It is not unnatural, therefore, that 
during this process of slow judicial development, state- 
ments were often made and theories often advanced in 
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reported cases, which are not in entire harmony with the 
principles as finally developed ; and it is equally natural 
that even after the doctrine has been settled, these early 
statements and theories survive and are loosely repeated, 
though they cannot be reconciled with what^are acknow- 
leged to be the true principles. You will not be surprised, 
therefore, to find upon an examination of the cases reported 
in the books, that there are expressions here and there, 
specially in the older cases, which may be relied upon 
in support of the view that the Rule against Perpetuities 
aims only against the tying up of property.^ Such 
expressions, however, when they occur in cases where 
the decision would be the same, whichever principle was 
ado[)ted, are not only not decisive, but, indeed, of 
very little value. There are eases, on the other hand, in 
which the rule has been applied, although there was no 
tying up of property ; such cases, clearly, are inconsis- 
tent with the theory that if future interests can be aliena- 
ted or released, they cannot be too remote, and that the 
rule is aimed only against siurh limitsitions ns tie up 
[U’operty and take it absolutely out of commerce. Thus, 
although a conditional limitation to an unascertained 
person cannot be released because there is no one to 
release it, yet when a conditional limitation is to a know'ii 
person and his heirs, and the contingency is only in the 
happening of the event on which the conditional liniitiitioii 
is to take effect, it may be released ; but, if such event 
may occur more than twenty-one years after lives in being, 
the conditional limitation has been held too remote and 
consequently void. To hike one example, a bequest of 
personalty, whether to a living person or to a corporation, 
is too remote, if it is to take effect after the failure of 
issue of X} Similarly, if the persons to whom a gift is 
made may not be ascertained within the required limits, 

* iSW#', for instance, Trusfjr (1S6G), L. R., 2 Eq., 710. As 

V. Edgtf (169S), 1 Sulk., 229, p. 85. to conditional limitation of real 
untUt, estate, see Brown amt Sibly'a 

* itrpy V. Montagu (1704), 2 Eden, Contract (1876), 3 Ch, D., 156.. . 

205 ; 3 Brown P. 0., 314 ; ./oAnsonV 
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the gift is too remote, although the class to which tliey 
belong may be determiiieci within those limits, and a con- 
veyance by all the members of the class would pass the 
entire interest.* It is iinnecessarv to refer to other illus- 
trations iij support of the same view, and 1 wouhl now 
ask your attention to two or three recent cases which tend 
to support the opposite theory and to examine how far 
they can be supported on principle. In Gilbertson v. 
liichanh^^ there was a mortgage to A to secure the pay- 
ment of £.5,000; B was entitled to the equity of redemp' 
tion ; the mortgage-deed, executed in provided uiat 

upon default of payment of the principal amount, A might 
.sell the land, but tliat if the mortgagees or their represen- 
tsitives should, in exercise of their powers under the 
deed, enter upon or otherwise become possessed of 
the land, the land should immediately b(»come charged 
with a rent of £40 in favour of B. The contingency 
contemplated happened ; there was a default, and A 
.sold the land in 1847. B contended that thereupon the 
rent arose, while the purchaser contended that the provi- 
sion for it.s creation was void for remotene.ss. The (/ourt 
of Exchequer held that the rent was duly created, and was 
not open to the objection of remoteness, iiiasniiich us the 
mortgagors could release their right to the rent-charge.^ 


• Ju Etifnonfhtnt'x KstutJi 

Jj, K, 5 Kq., /##«/’ \Voo<l, V.C., 
Hiftthtt V. Pantons (isr»4), *2 Sm. & 
(*., 21*2, j!>w Stuart, V^.C.; Courtisr 
V. Oram (iHtVi), ’21, lieiiv.,91 ; Oar 
land V. Prawn L. T. N.S., 

•29*2. Of, Curtis Lukin <1H4*2), o 
Beav. , 147, wiiieli wa*j a t:ase of u 
proviHioii for accuTiiulatiuii, lield 
bad for reniotenexH. 

• (IsnO) 4 H. A N.. ‘277 ; 5 H. & 
N., 453, p. 12G, ants, 

• “ It 8eeiii» to be an error to call 
this rent a perpetuity in an illegal 
sense. It is vested in Billings and 
his heirs. He or bis heirs may sell 
it, or release it at their pleasure. 
A rent in fee-simple may be grant- 


Oil to a man and heirs to continue 
forever. Why, therefore, may not 
one be granted to coiniueiice at any 
time liowcvei* remote? It is only 
a part of the estate in fee-simple 
of the rent. A perpetuity ariseN 
a lien a rent is granted to a person 
who may not be in ssss until after 
the line of |ierpetiiity be passeil ; 
but when the estate in the rent is 
vestefl in an existing person and 
his heirs in fee-simple, who may 
deal with it at his or their pleasure, 
and as he or they think tit, we 
think it is not subject to the 
objection of remoteness, notwith- 
standing that its actual enjoyment 
may depend upon a contingency 
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V. 
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The Court of Exchequer Chamber, however, where the 
case was subsequently carried, rested their decision, on a 
very diflFerent ground, namely, that the case was analogous 
io that of the power of sale by a mortgagee and said : 
“ The real effect of the limitations in the deecj before us, 
is, that the mortgagees are to take possession or sell, 
subject to the payment of this rent to Billings. It is a 
restriction on the amount of the estate of the mortgagees 
and seems within the eases as to the power of sale in a 
mortgagee, which, as incidental to his estate, is held not to 
Ije within the Rule as to Perpetuities/'^ Unfortunately, 
the ('ourt of Exchequer (jhamber not only did not 
repudiate the doctrine of the Exchequer, but used language 
Hniunti/iitnii w'hi(di left tlic matter doubtful.® It is not a matter for 
V. ’ surprise, therefore, that this decision was relied upon in 
ijiter case*^ by an eminent Judge in support of the 
proposition that an executory interest which could be 
released was not affected by the Rule against Perpetuities. 
In that case, the vendor of some lands, reserving the 
mines, covenanted with the purchaser that should he 
ever sell the mines under the adjoining land, he would sell 
the reserved mines to the purchaser at the same rate as 
that at which he should have sold the adjoining mines ; 
it was contended that the covenant was bad for remote- 
ness, but Fry, J., overruled the objection and held that 


M'hich may iievei* liappun, or may 
happen at any time however diN- 
taiit,” 4 H. A N., 2&7. 

> 6 H. 4c N.. 4d9. See also 
Siigden on Powers (8th ed.), 16, 
where it is said : ** No perpetuity 
was created by the power of sale in 
the mort|{agees, or by the right of 
them or their heirs to take posses- 
sion of the land, but in exei*cising 
that right, they took, subject, to a 
perpetual rent of £40 a year in 
favour of the mortfl^gor. It was 
a charge on the estate and had no 
tendency to a perpetuity.” The 
actoal decision may also be sup- 
ported on the ground that the 


future right to the £40 annually 
was not a present right of proper- 
ty, blit simply a contractual obliga- 
tion, and, consequently, beyond 
the mischief of the rule. 

* ** There may be considerable 
doubt also on the point raised by 
counsel, whether the rule as to 
perpetuities applies to a case like 
the present, w'herc the party who 
or whose heirs are to take, is as- 
certained, and who can dispose of, 
release or alienate the estate.” 5 
H. k N., 459. 

* Birmingham Canal Co. v. Cart- 
wright (1879), 11 Ch. D., 421, 
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fipecific performance could be enforced by the assignees 
of the purchaser against the devisees of the vendor.’ 
But this decision has been overruled by the Court ol* 
Appeal in a very instructive case of great importance, 
London omd S. W, R, Co, v. Gomm^ which clearly 
stated the true doctrine that an option tabny on a remote 
contingency is bad. In this case, the plaintiff Company 
ill 1865 conveyed land to Powell in fee, and Powell 
covenanted with the company that he, his heirs or 
assigns, would, at any time, on receipt of £100, reconvev 
the land to the company. In 1879, Oomin purchased 
the land from Powell with notice of the covenant ; in 
1880, the company demanded a conveyance, and, upon 
Qomm’s lefusal, brought a bill for speciRc performance. 
Kay, J., who heard the case in the first instance, refused 
to accept the doctrine laid down in Gill^rtson v. Richards^ 
and Birmingham Canal Co, v. Cartwright^ and observed : 

In my opinion, a present right to an interest in property 
which may arise at a period beyond the legal limit is 
void, notwithstanding that the person entitled to it, may 
release it.” The learned Judge, however, went on to 
bold that the covenant in this case di<l not run with the 
land, that a purchaser without notice would not be bound 
by it, and, as a contract which does not create any estate 
or interest in |>rof>erty, at law or equity, is not obnoxious 


* ** 1 think tliat whtM*ever a rial>^ 
or iniorest 18 vested in A 

and litM heirs, altlioiigli the riaht 
may not arise until the bappeiiin;; 
of some contiiii^eney which may not 
take effect within tin* period dc- 
ancd by the Rule a^raiiiMt Pcrpetiii- 
ties, Kiioh right or iiitcrcHt is not 
obiioxioiiH to that rule, and for 
this rcaaoii ; the rule in aiinetl at 
preventing the MUHiieiision of the 
Iiower^of dealing with property, 
the alienation of land or other 
property. But when there is a 
preMtnt right of that sort, although 
its exerciee may be dependent upon 
a futiii*e contingency, and the 


right is vesteil in an ascertained 
liersoii or |»erson8, that p<*rson or 
|>ersons, concurring with the |k*i‘’ 
son who is subject to the fight, can 
make a perfei tly good title to the 
property. The total interest in 
the land, so to speak, is divided 
betw’eeii the eovenantor and the 
covenantee, and they can together 
at any time alienate the land abso- 
lutely. 1 think that OUbtfrlion v. 
Richard* is a distinct authority in 
favour of that conclusion,’* 11 Ch.1>. 

• (1882) 9(1 Ch. THv., «12. p, ISH. 
adUc, 

•4 H. AN.,277. 

♦ 11 Ch. 1>.. 421. 


London rf* 
ir. R . vu, 

V, 

iitiitnn. 
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to tho Rule against Perpetuities, wliieh is a branch not of 
the law of contract but of property, the covenant was not 
within the mischief of the rule and could consequently 
be specifically enforced. Upon appeal preferred by the 
juirchaser against whom syKicific performance w^s decreed, 
the Court of AppeaP held that the option to purchase 
gave an equitable interest in the projjerty to which the 
Rule against Pery)etuities was af)pli(‘able, and that judged 
by that rule, it was void ; Sir George Jessel added that 
Mr. Justice Kay was ‘‘quite right in the view he takes of 
the doctrine of remoteness and of the authorities cited before 
him, not forgetting the case of the Birmimjham Canal 
Co. V. Cartwriijht^ which must be treated as over-ruled.”- 

Before I conclude this part of the subject, I ought 
Ltoffd, to invite your attention to another recent case® in wdiich 
an interest subject to a remote condition w^as held good 
because it was alienable. In that case, there was a 
bequest of personal jiroperty to A for life, and after A^s 
death to his issue for life, and to the executors, adminis- 
trators and assigns of the survivor. Stuart, V. C., held 
that this gave an absolute interest to the survivor, but 
went on to add observations based on the doctrine that an 
alienable interest cannot be too remote.* This decision, 
however, has been over-ruled bj’^ the Court of Apy)eal in 
Re Hari^reaves.^ 

An examination of tho cases we have considered 
above shows that the Rule against Perpetuities is some- 


• Sir (rcorj^e JesTOl, M. R., Sir 
James Haniien, and Lord Justice 
Lindley. 

• 20 Ch. D. 

• Avum V. Lloyd (1868), L. R., 
o Eq., m 

® ** Each of tho tenants for life 
in this case had as much right to 
alien his contingent right to the 
absolute interest as to alien his 
life estate ; and the person claim- 
ing under an assignment of the 
whole estate and interest of the 
tenant for life would, as soon as 


his assignor became the survivor 
of the other tenants for life, be 
entitled to tho possession and 
enjoyment as absolute owner. It 
seems obvious that such a case is 
not within the principle on which 
the law against perpetuity rests, 
and that the limitation in question 
of the absolute interest does not 
fail as being too remote.” L. R., 
5 Eq., 388. Ses also a dictum to 
the same effect in Oooch v. Qooeh 
(1853), 3 DeG. M. & G., 366 (383). 

® (1889) 43 Ch. Div., 401. 
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thing more than another version of the rule which 
regulates the imposition of restraints upon the alienation 
of property, and that interests, although alienable, 
may yet be bad for remoteness. The mere fact that a 
contingent in)terest may be released by persons in being, 
and that a good title may thus be made, is not enough to 
take the case out of the rule, if the estate cannot be 
alienated by those having vested interests in it, because 
a possible future interest is created which may not vest 
within the time fixed by the rule. Undoubtedly the fact 
that the holders of vested interests cannot convey, tends 
make the property inalienable, for very often the holders of 
contingent interests are unknown or cannot be found, and, 
even if they are accessible, it is not easy to obtain releases 
of contingent rights' on which it is impossible to fix a 
value ; but the possibility of obtaining releases is not the 
test by which we are to determine the vali<lity or invalidity 
of a limitation. In short, the rule is intended to subserve 
the public policy of fixing a limit beyond which a person's 
power of <lis[»osal over his property shall cease, public 
j)olicy which intends that beyond a certain time, property 
shall not be tied up, but shall pass free and unfettered to 
an owner who can employ it just as he chooses, untram- 
melled by the directions of another who might have 
possessed it in the remote juist.* 


' If there is a over of an 
estate on a reniore contingency, 
the market value of the iiiierest 
of the present owner is greatly 
diminished, while the executory 
gift can sell foi* very little, so that 
the sum of the value of the iriterest 
of the present owner and the value 
of the executory gift would be 
much less than the value of the 
property if it were unfettered. 

* If land be given to A and his 
heirs, with an option of purchase 
at any time by B and his heira, 
upon the principles discussed 
above, the gift to B would be too 
remote and therefora bad. A 


similar question may arise, if 
land lie given to A chai ity until 
some c!Oiitingcncy, which may he 
remote, hap|>eiis, and then to B 
charity ; is the gift to B charity 
good ? If the test of invalidity 
applied to the first case, namely, 
the remoteness or nearnosN of the 
contingency on which the gift is 
to take effect, be also applied to 
the second case, the answer would 
be that the gift to B charity is 
bad for remoteness. If, on the 
other hand, the true test had been 
the restraint or non restraint of 
an interest which is legally alien- 
able, the answer would have been 


Relation 
between 
remoteness 
and restraint 
on alienation. 
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Tnalionablo 


Ilhistrations. 


Kit;hts inulien- 
Hhle by Iflw or 
iRtatute. 


We shall now turn our attention to an examination 
of the rules which regulate the imposition of restraints 
upon the right of alienation of property ; but before we 
do so it is necessary to invite your attention to the 
well known fact that some rights are in Jheir nature 
inalienable, while there are other rights the nature of which 
presents no obstacle to alienation. To take one illustra- 
tion, every one of us has a right not to be assaulted, 
not to be defamed or not to be maliciously prosecuted. 
These rights are clearly inalienable. The infringe- 
ment of each of these rights gives rise to a right to 
recover damages for assault, defamation or malicious 
prosecution as the case may be. This secondary right 
is not by nature inalienable, and we can without 
difficulty conceive of it as transferable. Again every 
person has not only a right not to be slandered but he 
may have the right that his wife should not be slander- 
ed ; in other words, if the wife is slandered, it may not 
only entitle her to recover damages, but may also entitle 
the husband to the benefit of a similar remedy. It 
would be a mistake, however, to suppose that the right 
which the husband possesses has been transferred to him 
from the wife ; each of them has an independent right, 
although such right arises in different persons by a single 
act, namely, the slander of the wife. We have nothing 
to do here with rights which are by nature inalienable ; 
nor do we propose to deal with rights which though 
alienable by nature have been made inalienable by law% 
for instance, the law forbids the transfer of a right to 
recover damages for a libeU Similarly we shall exclude 
from our consideration eases in which a statute forbids 
the transfer of a particular property, as for instance the 
estate settled by Parliament on the Duke of Wellington.* 

that tlio gift, to charity in good, ffoitpUaf v. iJrainuet' (1849). I 

as the gift to A charity has made Mac. & G., 4ti0 ; which has been 

the property inalienable, and has examined fally in Lecture X. 

thus placed it beyond the operation p. 235, and Re (1891), 

of the Rule against Perpetuities. 3 Oh., 252. . 

iu thin connection, ChrhVg ’(1814) 54 Geo. Ill, C. 161, § 26. 
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The field of our enquiry is therefore narrowed down to 
the consideration of the cases in which restraints have 
been;, imposed on the alienation of rights which are by 
nature assignable, when such restraints are imposed not 
by public policy, but by the will of persons who have 
created dr transferred such rights. The question in all 
such Cases is, how far can such restraints bo Lwfully im- 
posed, or, in other w’ords, how far is it against public policy 
to alloMr restraints to be put upon transfers w hich public Uestraint on 
policy does not forbid. You wdll further find that re- two 

straints on alienation are sought to be eftected in one ot "^‘'y*** 
two wavs : //Vst, the estate which is created or conferred 
may simply he declared inalienable ; if this restraint? 

“is imposed under circumstances recognised by law, tho' 
person who takes the estate cannot assign it, he cannot 
rid himself of it, the estate remains wdth him, and any 
attempt at alienation is inoperative : second^ the estate 
may not be expressly declared to be inalienable, but it is 
given either on condition that it shall not be alienated, or 
on condition that it shall be forfeited u]>on alienation ; 
the owner of the estate in such a case may assign it lis 
he pleases, he cannot be compelled to keep it against 
his will subject to the qualification that if the restraint is 
valid in law’ the estate is forfeited upon assignment. We 
shall take up each of these classes of cases separately and 
examine anil illustrate the principles applicable to them. 

As to the first class of case.s which relate to restraints KirHi cIuhs. 

. 1 • 1 11* * 11 Alienation of 

Upon alienation, juire and simple, it may lam <iown ubHoiuto inter- 
generally* tbat under the English law, any fjrovision 


* I ilo not. purpose to ooiisickM* 
here at any Icnj^tli tlie cases in 
which man*i^ w'onicn may lie 
restrained fi-om the voluntary or 
involuntary alienation of their 
nepamte estates. It will lie rc* 
meraherdtl that when, in the case 
of married women, the doctrines 

of separate use and restraint ufion 
anticipation came into existence, 
the interests of which the alieiia- 

M, LP 


lion was soui;ht to he restrained] 
were life interests; the question 
as to the validity of a clause 
a^inst antici)iation u|>ou a gift 
of an absolute interest, ap])eai’s 
te have first arisen in Bagyeti v. 
Mmix (1844), 1 Coll , 138, in which 
the decision of Knight Bruce, V.G., 
was afHrmcel by Lyndhurst, L.C. 
(I Phil., 827), and it was held tbat 
a restraint on antici|)ation by a 
18 
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restraining the alienation, voluntary or involuntary, of an 
estate in fee-simple or an absolute interest in chattels, real 
or personal, whether legal or equitable, is void. It would 
be by no means difficult to support this proposition by 
a long array of cases to be found in the booths ; it would 
be more instructive, however, to lay before you such of 
them only as furnish an illustration of the principle in its 
Pinrii various applications. Thus in the case of Piercy v. Roberts^^ 

Poh^TiM, there was a bequest to executors of a fund upon trust to 

appl}’ the principal and interest for the sole use and benefit 
of the testator’s son in such manner and at such time as the 
executors might think best, with a proviso that if the son 
should happen to die before the whole of the fund was 
exhausted, the unapplied part should sink into the residue. 
The son became bankrupt and his assignees claimed the 
fund. Sir John Leach, M.R., h(dd that their claim was 
well founded, for obviously when a fund is given to 
a j»erson absolutel}^ a condition cannot be annexed 

uiaiTied woman was valid as well continue in the hands of trustees, 

upon a fee simple as upon a life and there is a clause against anti' 

estate. See also He Currey (1SS6), cipation, a married w'oman would 

32 Ch. D., 361 ; Siogdon v. Lee not be entitled to have the pro- 

(1891). 1 Q. B., 661 ; <y. 44 & 45 perty transferred to her even 

Viet. (1881), O. 41, § 39, and 5G A 57 though her interest be absolute ; 

Viet. (1893). C. as. §2. It would He Renton (1882), 19 Ch. D., 277; 

he an intei*estiiig question, wdiieh Re Bown (1883), 27 Ch. D., 411 ; He 

does not appear to have yet l>een Spencer (1885), ^ (5h. D., 183; He 

deterinineil, whether a restraint Grey's SetU*tment»{\>iSti-Wi\, 34 Ch. 

imposed upon the alienation of D. ,85,712; owe# JV«ie6oi*/cl*e 

an estate in fee simple pi'events Contract (1888), 37 Ch. D., 444 : II. 

any dealing at all with the estate When thei'e is a direction to pay 

by a married woman during her monies in the hands of a married 

CO vert lire, or, whether it allows Jier w'oman after an intervening in- 
to transfer the whole estate subject terest with a proviso that her 

to her right to receive the income receipt alone shall be a siilficient 

during her life; see Sjndng v. discharge, the clause against anti - 

iVi'ds (1864>, 10 Jur. N, S., 646; cipation will be treated as intend- 

Heath v, Wickham^ 3 L. li., Ir., ed to restrain anticipation only 

376 ; 5, L. 11., It*., 285 (295), It is during the continuance of the 

somewhat difficult to reconcile intervening interest. He Sykes's 

all the cases on the subject, but TruUs (1862), 2 J. A H..^*415; He 

the result of the authorities may Ct'o/ughton" s Trusts (1878), 8 Cli. 

be fairly siiiuinarised in two pro- D., 460 ; He Hotm (1883), 27 Ch. 

positions: I. When the intention D., 411. 
was clear that the property shall » (1832) X My, & K., 4. 
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to the gift that so much as he shall not dispose of, 
shall go over to another person.' Again in Goslhp 
V. Gosling ^ there was a direction that no devisee 
should be put into possession of the testator’s estate 
or enjoy tlje rents or profits of any property left by him 
until he attained the age of twenty-five, the rents and 
profits meanwhile to accumulate. Sir \V. P. Wood, V.C., 
held that the direction was inoperative and observed : 
“The principle of this Court has always been to re- 
cognise the right of all persons who attain the age ot‘ 
twenty-one to enter upon the absolute use and enjoymt hi 
of the property given to them b}- a will, notwithstanding 
any directions by the testator to the effect that they are 
not to enjoy it until a later age, unless, during the 
interval, the property is given for the benefit of another. 
If the property is once theirs, it is useless for the testator 
to attempt to impose any fetter upon their enjoyment in 
full, so soon as they attain twenty-one. And upon that 
principle, unless there is in the will or in some codicil to 
it, a clear indication of an intention on the part of the 
testator, not onlj- that his devisees are not to have the 
enjoyment of the property he has devised to them^ 
until they attain twenty-five, but that some other person 
is to have that enjoyment, or unless the i>roperty is so 
clearly taken away from the devisees up to the time of 


> The poli('3' of thiN rule hnin 
been variounly Htate<l ; one reaHoii 
which huH been in that 

in many cases, it iiiij;ht lie very 
(liHiciilt uml even iiiipossihle to 
ascertain whether any part of tlie 
fiiini i*eiiiatned uiulispORed of or 
not. Another reason which has 
been ahsi}»ned is “that it wouhl 
be contrary to the well-beini' of 
the party absolutely entitled to 
lva«l lyin i»rofiisely, to spend all 
that was given him which in many 
cases might be all that he had 
in the world.” VVr Truro, L. C., 
WatkUta v. U’i/tfaww (1851), 3 


Mac. & ii,t 6*J2 ((i'itl). Stiff also 
Jnvfi CVm’it Trwjrf (IH.'iS), I K. & J., 
IIW. Cf. in rtf Ltnnhrn'H Trnsfit 
(1K71), 40 L. .1, Ch., ;i70. where- 
upon a claim prefer i-ed hy the 
assignees of a henetiriary of afiiinl 
(who had become bankrupt), it 
w'os hehi b3' Lord itoniillj', M.H., 
that the tnistecN were entitled to 
retain the fund hc(;aiiMe the trus- 
tees hail a diserretion to give the 
income away from the lieneticiary 
w ho was not absolutely entitlea to 
it. 

* (1802) Johnson, 2G5t 


V. 

(JosftHl/, 
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Cor^Mni 

V. 

Cfu'eidry^ 


their attainiog twenty-five as to induce the Court to hold 
that, as to the previous rents and profits, there has been 
an intestacy, the Court does not hesitate to strike out 
of the will any direction that the devisees shall not enjoy 
it in full until they attain the age of twenty-gve years.”^ 
In Coventrf/ v. Coeentri/^^ there was a devise of land 
on trust to accumulate the income until 1875 and a direc- 
tion that the accumulation should then form a part of the 
residuary estate which was devised to several persons. 
The testator died in 1868, and it was held that the resid- 
uary legatees were entitled to their shares at once, in 
s{»ite of the accumulation clause. In another case,^ a 
residue was bequeathed to the testator’s four sons equally, 
the capitsil not to be divided until they were all settled in 
life ; the interest of their shares alone to be paid after 
they were all provided for, until they severally became 
thirty years old, when the capital was to be placed at 
their disposal. Under these circumstances the Master of 
the Rolls held that each son was entitled to his share of 
the capital as soon as he attained the age of twenty- 
one.* Similarly, in a later case,® where property was 
devised to a daughter, ‘‘ to be settled on her at mar- 
riage,” but the daughter reached twenty-one and was 
unmarried, it was held that sh(^ was entitled to the 
property.** It is liardly necessary to point out that the 


' Johnson, *27*2. 

• (tSCo) 2 Dr. k Siu., 470 . 

402. 

• See also Pettreon v. Dohmn 
(1H66), L. R., » Eq., 315. 

• Magraih v. Morehead (1871)t 
1j. R., 12 Eq. , 491. See alHO Powell 
V. jBoggis (1866), 35 L. J. Ch., 
47*2, which shows that a testator 
inny not give an absoluto interest, 
•either in realty or in personalty, 
with a proviso i^estmining aliena- 
^tion, even though the interest 
should be reveratonary, and the 
prohibition should only apply to 
alienation before the vesting in 


pOHSOHSioil. 

• See also Show v. Poulden (1836), 
1 Keen, 186 ; HUlou v. Hilton 
(1872), L. H., 14 Eq.. 468 (475) ; 
T(UlHd V. Jevere (1875), lu R., 21) 
Eq., 255 : Gott v. Nairne (1876), 3 
Ch. l>., 278 ; Weatlterall v. Thorn- 
burgh (1878). 8.Ch. Div., *261 ; He 
Cbmsron (1884), 26 Ch. Div., 19; 
Me Fitzgendd'e Setlletnent (1887), 
37 Ch. Div., 18. In Havelock v. 
Havelock (1880), 17 Ch. D., 807, 
Malins, V.C., allowed acci'imula- 
tions to be broken into, in oi^er 
to furnish maintenance to infants 
who were only contingently en- 
titled, and this was followed in 
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principle^ we have been illnstratiiig, namely^ the iiivali- Postponement 

dity of provisions which post|)one the payment of the of {mndpil 

principal of a fund in which a devisee has an immediate 

absolute interest, is supported by another class of cases* 

with which vou are familiar, 1 mean the class of cases in 

which it has been held that such postponement beyond 

the limit fixed by the Itnle against Perpetuities, does 

not deprive the devisee of his right to have the |)rincipal 

paid to him, if he has an absolute interest in the fund 

within the required time. These cases show^ that the 

rlevisee is considered as acquiring, within the reqnin /i 

limits, all the rights to the pro|>erty, and the |>ostponeinent 

of the right to the payment of the principal is considered 

void, because if the postponement to the right of tin* 

principal be valid, that right could never he enjoyed by 

the devisee inasmuch as it would he clf^'lrly hail for 

remoteness. 


Itfi CotiiuM UHHtt). Ch. !>., ; 

blit ill the Nimilar case of Jit' 
Afford vh. IK, :kk 

iiiaintenanoc wan not allowed. 
The case of Uavflock v, JJartdnrk 
wa8 not followed in a i-ecunt ea8e 
in li'cland (Kmiimh v. 13 

L. K. Ir.., 37*2 : confirmed on ap- 
peal 15 L. R. Ir., 90) and docN not 
appeal* to be defeiiMible on princi- 
ple. Cf. JU CuUjnn (1^81). 19 Cli. 
D., 305. 

* Befiiilea the caae-s diar’iiaaefl in 
the text, reference may be made 
to Hood V. Ogtandfr (1805), .34 
Beav,, 513 ; Affmttor \\ AtlwaUr 
(1858), 18 Beav., 330, wlioro a pro 
hibition not to Hell out of the 
family waa held invalid ; JUmtiud v. 
Tourangsau (1867), L. B., 2 P. 

4 (18), where a prohibition not 
to aell for twenty years, land 
ddviseih in fee simple waa 
held invalid. Sadler v. Pruli 
(1833), 5 8im., 6.32; Jowlyn v. 
JosBslyn (1837), 9 Sim., 63 ; Jackeon 
▼. SiaffaribankB (1841), 12 Sim., 93; 


Sfutmlere v. (1S41), 4 Boav.. 

1 15 : ^ Uirf-ie v. (1842), 5 Boav. , 
147 (bVi) ; /for/, ■« v. Hooke (1845), 9 
Bcav., 06; Smtjliefd v. Orton (1847), 
1 DeO. & Sill., 3*38; Jte Yonng'e 
Self lenient, (1853), 18 Boav., 199. 
See. also Peard v. Kekewirh (185*2), 
15 Bcav., tti6, wliich dooH not 
api»ear to be coiiaiatent with the 
other croaeH, and it doea not aeeiii 
fioMMiblo to Niipport the deciaion on 
principle. 

• See Murray v, Addenhrook 
(18;W), 4 Riihh., 407 ; Bland v. fr//- 
tianie (1814), 3 Myl. & K.. 411 ; 
Oreet v. fireet (1842), 5 Beav., 12^1 ; 
Harrmm v. Orimuyood (1849), 12 
Beav., 192 ; Tatham v. Vernon 
(1861), 29 Beav,, 604 ; Saunatrez v, 
Sftnmarez (1865), 34 Beav., 4;I2 ; 
Be Edmondeoiie eatato (1868), L. 
R., 5 Eq., 389 ; Fox v. Fox (1876), 
L. R., 19 Kq., 286 ; Odtiie v. Brown 
(1850), 4 I>ei4. ft J.. 179 ; Be 
BeratCe Truete (1887), :i4 i'h. D., 
716. See alao Keeerns. Williams 
(1832), 5 Sim., 171. 
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Six typical 
casea. 
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We shall now proceed to consider under what cir- 
cumstances, if any, valid restraints may be imposed upon 
the alienation of estates for life, and here it may be stated 
generally that under the English law, any provision 
restraining the alienation, voluntary or involuntary, of a 
life estate in realty or personalty, whether legal or 
equitable, is void. The most important class of cases in 
which the question has arisen, has been those in which 
attempt is made to confer upon a person the benefits of pro- 
perty without its consequent liabilities. It is not perhaps 
unnatural that a man who possesses property should desire 
that it should be kept in his family and be enjoyed 
by his descendants, but that it should be placed beyond 
the reach of their creditors. It is equally natural that 
judges should set their faces against devises which 
are the m<anifestaiions of such a desire. The matter 
will be best illustrated by an examination of some of 
file loading cases on the subject which may be divided 
roughly into six classes. 

In Brandon v. RoUnson^^ a testator directed money 
to be invested in public funds in the names of 
trustees, and the income, as the same became payable, 
paid from time to time to with a proviso that 
the same should not he assignable, with a gift over 
on the death of A, Upon the bankruptcy of -4, it was 
held that the assignees were entitled to his life-interest* 
This is consistent with the principle that if the income 
of trust property is to be paid to A during his life, a 
direction that it should be paid into bis own hands or 
that he shall;not alienate t>r anticipate it or that it shall 
not beHiableffor his debts, is void.* 

• (1811) 18 Yes., 4^. al»o was inconBisteiit with the gift was 
hradUy y. Peixoto (1797), 3 Yes., void. 

324/4 B. R., 7, whore it was held * See Barton v. Briscoe (1822), 
that upon' a bequest to A for life, Jac. 803 ; Oracss v. Dolphin (1826), 
and at his decease, to his heirs 1 Sim., 66 ; Woodmeston v. Jj^atker 
and executors, with a gift over if (1831), 2 Russ. & M*, 197 ; Jones v. 
he attempts to dispose of the Salter (1831), 2 Russ. & M., 208; 
principal, A taJcqs an absolute in- Brown v. Pocock (1831), 2 Buss, 
tereit.aad the condition which &M., 210, 
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Again in Green v. Spicer^^ there was a devise 
to trustees on trust to apjdy the rents and profits for 
the benefit of A during his life at such times and in 
such manner as they should think proper, with a proviso 
that A was not to have any power of sale, mortgage or 
anticipation. A took the benefit of the Insolvent Act, 
and his assignees were held by Sir John Leach, 
M.R., to be entitled to the rents and profits. This you 
will see, is obviously based on the principle that if trus- 
tees are directed to apply the income of n trust fund for 
the support and benefit of A at such times and in su^ ’.i 
manner as they may deem fit, but have no aiithority to 
apply in any other way, his assignee is entitled to demand 
the income from the trustee?.® 

In Rippon V. Sorton^^ property was given by deed 
to trustees in trust for A during his life, till his insolvency, 
to apply the income in such manner and to such persons 
for the board, lodging and subsisten(*e of A and his family 
as the trustees slioubl think proper, and there was a gift 
over on the death of -I. A took the benefit of the 
Insolvent Act at a time when his wife was dea<l, but he 
had three children. The children admitted that the 
assignee in bankruptcy was entitled to a fourth share of 
the income and claimed the other three-fourths. Their 
claim was decreed, apparently on the principle that if 
trustees are directed to apply the income of a trust fund 
tor the support or benefit of A and other purposes, but 
they have no right to exclude A^ the assignee of A can 
claim fnitn the trustees the amount which he could 


• (1830 > Tamlyn. 1 Kiisk. 

M., 395. 

• See alwo Stwtrdun v, Dalee 
(1831), 6 Sim., 5*i4 ; Youtiffhitebaud 
v. Gisborne (1844), 1 Coll., 400, 
M’tHjre, though the trust was for the 
|)ersona1 support and maintenance 
of and there was an express 
provision that the annuity was 
not liable to the claims of his 
creditors, it was held by Knight 
Bruce, V.C., that upon the insol- 


vency of .d, his assignees were 
entitled. however. Be Bnl^ 

lock (1891), 60 L. .7. Ch., 341. 
The Ciise of 2"vno~peny v, Peyton 
(1840), 10 Sim., 487, may |>erhaps 
lie supported on the ground that 
the whole income of the fund was 
not payable to the lieneOciary 
and therefore could not be right- 
fully claimed by his assignee in 
bankruptcy. 

• (18.H9) 2 Beav., 63. 


Case H. 

On:fn V, Sfnrrr. 


(.'rtso III. 
J! 

^ V, 

Sorffnt, 
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Imve lawfully claimed, should he have, applied, fdr his 
bei)efit.V 

Caae IV. The type of another class of cases may be tfiken to 

Lord V. Bum), £^ord V. Bunn^ where property w^as given by deed to. 

trustees in trust to apply the income towards the support 
of A and his wife and children or any of theift or for his, 
her, their or any of their use and benefit at the absolute 
discretion of the trustees, with a gift over upon the death 
oi A, A married, had several children- and took the 
benefit of the Insolvent Act. Knight Bruce, V.C., held 
that the trustees had a right to apply the rents among the 
insolvent, his wifi* and children or any of them to the 
exclusion of the others, and consequently nothing more 
passed to the assignee thgn the interest which the 
insolvent had.^ This is founded on the principle that if 
trustees are directed to apply the income of a trust fund 
for the support or benefit of A or for other purposes at 
their discretion, and, they in fact apply the whole of the 
income for other purposes, the assignee of A has no valid 
claim against the trustees. 

cwv. The type of another class of cases closely analogous 

In 7€ Coleman, considered is furnished by the case of In re 

Coleman^ to which I have already referred. These cases 
lay down the doctrine that if trustees are directed to pay 
the income <)f a trust fund to A or to apply it for his 
support or benefit or for other purposes at their discretion, 
nl^ough they are riot bound to pay anything to A and 

S§e aUo Page V. IVay (1840),. that he eoulr! not decide what pro- 
SB^ v., ; Kearney v. Wood- portion of the income id wife and 

cock (184S), 3 Hai*e, 185 ; Wallace children should take bo as to leave 
V, Andereon (1853), 16 Beat., 533 ; the rest of the income available 
(Hodden v. CrO’iohuret (18i2), 10 for A*§ creditors. It is remark- 
Sim., e4*2, is apparently the other able that in this case the trust was 
way, but gee the observations in by the settlor A for his own benefit 
Yoanghueband v. Oigbome (IBM), and the benefit of his wife and 
1 Coll., 400. See also In re children. 

Colentan (1888), 30 Ch. Div., 443. « (1888) 39 Oh. Div., 44.% See 

• (1843) 2 V, ft C. C. C.. 08. also Lord v. Bunn (1843), 2 Y. ft 

• See gii»Q SohMg v. Pennay C. C. C., 98 ; Be JiTeil (1890), 62 L. 
(1856), 3 K. ft J., 90, where in a T. N. S.,649. 

similar case, Wood, V. €•, held 
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consequently his assignee has no claim against, them, yet 
if after .notice of the assignment they make any (my meats 
to Af they must account to the assignee for all such sums. 

Lastly, a question of some nicety may arise when \ i. 

trustees are directed to apply the income of a trust fuml 
tor the supfiort or benefit of A or for other [)urpose.s at 
their discref ion ; if in such a case A takes the benefit of 
the Insolvent Act, are the trustees liable to account to 
the assignee of .1 for any sums not actually pai«I over 
to him but spent for his lienefit or support with full 
knowledge of the assignment. I have Just explained t^ 
you that the assignee can demainl from the trustees, the 
money which they are bound to spend for the benefit or 
support of /I, ami in a case in which it is discretionary 
for them to apply the proceeds of a fund for the benefit 
of although the assignee cannot compel them to do so, 
he is yet entitled to hold the trustees responsible for any 
payments actually made to /I, after notice of the assign- 
ment. It would seem to follow, therefore, that if tlu^ 
assignee of A can demand from the trustees the money 
which they have actually paid to A, he is equally entitled 
tp call upon the trustees to account to him for money 
which they have spent for the support or benefit of vl. 

There is authority, however, in support of the o|>posite 
view. In the case of Be Colemav^ Cotton, L. J., sai*l ; 

“Does the assignment include every benefit which the dwcnssed. 

trustees, can give to Coleman out of the income ? I 

thinks not ; if the trustees w^ere to pay an hotel-keeper to . 

give him a dinner, he would get nothing but the right to 

eat .51 dinner, and that is not property which coul.'! pass by 

assignment or bankruptcy. But if they pay or deliver 

inphey to him or approprisite money or goods to be paid 

or delivered to him, the monej' or goods would pass by 

the assignment.” The learned Judge then went on te 

distinguish Green v. Spicer^ and Younphmhand v. 

-L 

• (1888) 39 Ch. Div., 443. Stfe (1842) 10 Sim.. 642. 
also Be BuUock (1891). 60 L. J.. • (1830) Tarolyn, 396. 

Ch. 341, and Oodden v. Crowhuret 
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Gisborne^ on the ground that in those cases, the in- 
come vras directed to be applied solely for the bene- 
fit of the insolvent, which made it his property. I 
confess, however, that it is not easy to reconcile this 
decision with the principles discussed above. It is 
unquestionable that the benefits which tfie trustees 
can confer upon the insolvent may be personal and 
inalienable, and, consequentlj% there may be rights which 
do not pass to an assignee in bankruptcy ; for instance, a 
man may be a member of a club and as such entitled to 
cat a dinner at the club-house on stated days without 
paying for it ; this right clearly does not, upon bis 
bankruptcy, pass to his assignee. A trust fund, however, 
does not produce dinners, though it produces money 
with which dinners can be bought but which can also be 
assigned. According to the view taken by the (loiirt of’ 
Appeal, if the trustees buy a loaf of bread or a bottle 
of wine and give it to the beneficiary to oat or drink, 
they are bound to account for the money so spent to 
the assignee in bankruptcy ; if, on the other hand, they 
direct the beneficiary to enter a hotel and help himself, 
they are not liable to account for what they j)ay to the 
hotel-keeper. This distinction is so fine that it would be 
better to adhere to the rule that the trustees must 
account to the assignee for all sums paid to the beneficiary 
or spent for his benefit and support. 

To summarise the principles which regulate the power 
of alienation of life interests and their liability for debts, 
it may be stated generally that all rights to enjoy property 
or to have its income paid or expended or applied for one’s 
benefit during life, are alienable. If the right to the whole 
or any part of the income of a trust fund is exclusive, any 
provisions against anticipation or as to the times or 
amounts of payment or the mode of expenditure or appli- 
cation are inoperative against an assignee or creditor. If 
the right is not exclusive, and the trustees have a discretion. 


(1944) 1 Coll., 400. 
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they cannot be compelled to apply the funds for the 
benefit of assignees or creditors ; but if after notice of the 
assignment, whether voluntary or involuntary, they pay 
the proceeds of the fund to the beneficiary or apply them 
for his benefit, the}’ are liable to account to the assignee. 
Although, however, a restraint cannot be imposed on the Prill ci pi 0* 
alienation of a life interest or its liability to satisfy debts, 
restricted for the benoKt of the person entitled to the life 
interest, such a restriction can be imposed for the benefit 
of third persons. For instance, if a person acquires by 
purchase the right to be a life member of a club, tbt- 
club cannot be compelled to admit his assignee. The 
reason upon \i*hich these principles are based, is obvious 
enough ; it is against public [lolicy that a man should 
have an estate to live on but not an estate to i>ay his 
debts with, in other words, that he should have the 
benefit of his wealth without its responsibilities. It is 
not the function of the law to join in the futile effort, 
to save the foolish and the vicious from the inevitable 
consequences of their own vice and folly. Property 
tied up for a century contributes nothing to the general 
wealth, while it encourages the vice and idleness of 
those who never earned it but enjoy its fruits. 

We have now discussed the first class of cases, in ??cond ciii»8. 

1 • II 1 II rorfeilure. 

which an estate is declared inalienable ; we shall next 
proceed to the consideration of the second class of cases 
in which an estate is granted upon condition, ibr breach 
of which it is liable to forfeiture. The alienation, against 
which the threat of forfeiture is made, may belong to one 
of four classes : it may be alienation generally, that 

is, to any one, at any time, under any circumstances ; 
sevondly^ it may be alienation to certain specified persons ; 
thirdly^ it may be alienation within a certain limited time ; 
fourthly^ it may be alienation in a certain prescribed man- 
ner. ^ In addition to the questions which ari.«ie in relation 
to these four classes, we shall have to examine the further 
question, whether an estate in fee simple can be forfeited 
for failure to aliensite it. 
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As. regards the first class, it may be laid down that, 
under, the English law, an unqualified condition or condi* 
tional limitation on alienation, either in general or in any 
particular mode, cannot be joined to a fee simple or to an 
absolute interest in personalty. It is hardly necessary to 
examine the earlier authorities upon this fundamental 
proposition which is in accordance with public policy and 
the correctness of which is beyond dispute. But I may 
usefully refer you to one of the recent authorities in illus- 
tration of the proposition. In Re Machu^^ A devised land to 
Jus daughter E and her heirs, subject to the proviso, that 
if E should be declared a bankrupt or liquidate with her 
creditors or avail herself of any Act for the relief of 
insolvent debtors, the devise to her should be void and the 
premises devised to her should go to her children ; it was 
lield tliat the proviso was void. 

As regards the second class of cases, under the Eng- 
lish law, a condition or conditional limitation on aliena- 
tion to certain specified persons, can probably be attacheil 
to a fee-simple or to an absolute interest in. personalty, but 
how far a condition or conditional limitation on alienation, 
except to certain specified persons, can be so attached, is 
doubtful. In Attwater v. Attwater^^ there wsjis a devise 
of land to the nephew of the testator with an injunction 
never to. sell it out of the family, “ but if spid at all, 
it- must be to one of his brothers hereafter named 
of whom there were five ; LordlRomilly, M. R., held that 
the condition was invalid, as it was repugnant to the 
quality of. the estate given, and observed ; “ It is obyious, 
that if the introduction of one person’s name as the only 
person to whom the property , may be sold^ renders such 
a proviso valid, a restraint on alienation may be created 
as complete .and perfect as if no person^^whatever was 
named, inasmuch as .the name of a person who alone 
is. permitted to purchase, might be so selected as to render. 

» (1892) 21 dh. D., 888; m# also D., 633; CorMt v. Corbett (1888) 
Re Oiiavlalt (1888). 38 Oh. I)., 176 ; 13 P. D.. 136 ; 14 P. D., 7. 

Metea^eY. Metea^e (1889), 43 Ch. • (1853) 18 Baav., 330. 
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it reasonably certain, that he 'wonid not hny the property 
ati(! that the property could not be alienated at all."* ^ 

In a later case,* however, the same question came before 

Sir George Jessel, M.R., and that learned judge held in 

an elaboratjp opinion, that a devise of land to the brother 

of the testator, on the condition that he never sells it out In r- Mmimtu 

of the family, was perfectly valid. After referring to 

the passage from Littleton which 1 have already quoted® 

in another connection, Sir George Jessel pointed out that 

the true test is, whether the condition takes away the 

whole power of alienation substsiutialiy, and observetH . 

“You mjiy restrict alienation in many ways. Yon may 
restrict alienation by prohibiting a particular edass ol 
alienation, or you may restrict alienation by prohibiting 
it to a particular class of individuals, or you may restrict, 
alienation by restricting it to a particular time. In all 
these ways, j^ou may limit it, and it appears to mo that, 
in two ways, at all events, this condition is limited. First 
it is limited as to the mode of alienation, because the Only 
prohibition is against selling. There arts various modes sirOeorj^e 
of alienation besides sale ; a person may lease or he npiy ^*^'***^^* 
mortgage or he may settle ; therefore, it is a mere limited 
restriction on alienation in that way. Then, again, it is 
limited as regards class ; he is neve.r to sell it out ol* 
the family, but he may sell it to any tme member of tin* 
family. It is not, therefore, limited in the sense of there 
being only one person to buy; tlie will shows there 
were a great many members of the family when she 
made her will ; a great many. are named in it ; therefore 
you have a class which probably was large ainl was certain- 
ly not small. Then it is not, strictly speaking, Hniited as 

* Ijonl Roniilly relied upon the 519, 134. Seti iiImo Ltniloir v. /hfw- 
rules laid down by Lord (Ji:ke fmry (186C>), 515 Beav., 516, where 

(Oo. Litt., *2230) and declined to a forfeiture danse under similar 

follow Doe V. PeareoH (]H(15), 6 ciixMinistaiiees was held to he voifl 
fiSa8t.,al73, whei'e Lord Ellen* ^ hy Lord llomilly. 
borough had amved at a contrary * •(1875) In re Marieay, L. K., 

conclusion upon the authority of 20 Kii., 186, 

Anon (1661). Dalison 58, pi., 5; ■ Co. Lit., 2*251 o, h. See p. 243, 

and Daniel v. Ujdy (1062), L^tch 9, aide- 
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to time, except in this way, that it is limited to tlie life of 
the first tenant in tail (fee-simple ?); of course, if unliihic- 
ed as to time, it would be void for remoteness under 
another rule ; so that this is strictly a limited restraint on 
alienation, and unless Coke upon Littleton has been over- 
ruled or is not good law, this is a good condition.” ‘ You 
will see, therefore, that the authorities upon this point are 
in hopeless conflict, and the only rule, which may be 
suggested for acceptance, is, that a condition is good if it 
allows of alienation to all the world with the exception 
of selected individuals or classes, but is bad if it allows of 
alienation only to selected individuals or classes. It must 
be admitted, however, that the rule, so enunciated, may be 
difficult of application and may, perhaps, be also siicct^ss- 
Two fullj^ evaded. In reality the choice lies between the two 

u*u, alternative tests, firsts that a condition against alienation 

is bad, if alienation is restricted to particular individuals 
or a particular class, and second^ that a condition is bad, 
only when all alienation is substantially restricted ; the 
former test is, according to Lord Romilly, sup})orted by 
the high authority of Ijord Coke, while the latter test is 
supported by the w’eighty authority of Lord Ellenborough 
and Sir George Jessel.* 

•In Flnshfir w Roithnr 20 impowMible to »ay, Oy any rule, what 

Oh. D., 801(81 4), Pearson. .l.,Uoiiht' exceptions are good and what are 

ed the correctness of the decision bad .w also Diiridah v. Dngdah 

of Sir George Jessel quoted a1)Ove (1888), 38 Oh. I>., 176 (179). 

and observed ;** Lord Coke must be "In Ludlow v. (1865), 

read with a certain amount of 35 Beav., 36, Lord Romilly ap- 

c*aution,and if any one will take the parently hehl, that a condition 

trouble to i*ead two or three pas^- against alienation by a devisee to 
ages in Sheppai'd’s Touchstone, X or his descendants was void ; if 
he will find that the learned profes- qnaliKed conditions are to be 

soi-s of the law are perpetually at allowed at all, this would seem 

loggerheafls as to what is a good difficiilt to support on any theory, 
condition, and the i^ason • is that also 4 Kent's Commentaries, 

they have departed from the first p. 131, where it is said : If a 
principle that a condition which restraint upon alienation k3 con- 

is i*epugnant to a gift, is a void hned to an individual named, to 

condition, and the exceptions have whom the grant is not to be made, 
been made without any principle it is said by very high authority 

at all, and it is therefore perfectly (Lit. § 361, Co. Lit., 223) to be a 
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As regards the third class of cases, in which restraints iii. 
on alienation, qualified as to time, are attempted to be 
imposed, we have to distinguish between a condition 
against alienation while the interest is contingent and a 
condition against alienation while the interest is vested. 

Under the English Law it may be laid down broadly, 
that a condition or conditional limitation upon alienation 
of a contingent interest, before it vests is good. This 
is clearly right in principle, for a vested estate cannot be 
made terminable by an illegal condition ; but if a testator 
declares that an estate shall not vest if a certain tbi^^X 
is done, the estate will never vest if the thing is done : 
if it is not done, the vesting may depend upon whether 
the omission to do the thing was legal or illegal, but, 
if it is done, the estate will not vest in aii}" case.* On 
the other hand, if a fee-simple or an absolute interest in 
personalty was vested, under the English Law, a condition 
or conditional limitation against alienation attached to 
it, is void, however restricted in time. The lending 
authority, in support of this proposition^ is the decision 
of Mr. Justice Pearson in the recent case of lie lu ituxhtr, 
RosheVy^ where it \vas held that a condition in absolute 
restraint of alienation, annexed to a devise in fee, even 
though its operation is limited to a particular time, for 
example, to the life of another living person, is void in 


valid condition. Hut this case 
falls within the general principle, 
and it may be very qnestionahle 
whether such a <‘oiiflition would 
be goofl at this day.” 

• Seei«#rf;#'’jir Casu (1*>H7), 2 Leon, 
82 ; 3 Leon, 182. In this case, there 
was a flevise to the testator’s 
widow,iinril his son A bhotild reach 
thea^e of twenty-two, and then 
others of his sons upon condi- 
tion that if any one of such sons 
shoufh sell any lands hefore A 
reached twenty -two, he should for- 
ever lose the same ; the event 
conteroplate<1 happened and the 
son who had sold, was held to 


have forfeited his estate. Observe 
that the widow took a freehold, 
for A mif^ht die before he reached 
twenty -two and then she would 
hold for her life ; the sons tm>k a 
reniaindei , supported by the 
widow’s life estate, htil continu^ent 
upon A'tt reacdiitig twenty two. 

also ChurrhiH v. Market (1844), 
ICoU.,441 ; BurtutH. v. Btakf> (1802), 
2 Dr. & Sm., 117 ; Oraham v. Lm 
(1857). 23 Heav., 388; Be Payne 
(18?8), 25 Beav., 556 ; Powell v. 
BoppiJt (1866), Beav., 5.35; 
Samuel V. .Vrtwws/ (1879), 12 Ch. !>., 
152. 

» (1884) 26 Ch, D., 80L 
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CJase IV, 
Ware 

V. 

Cann, 


law, as such a condition is repugnant to the nature of an 
estate in fee.^ In a later case,* however, Mr. Justice North 
questioned, if there was any distinction in principle, so 
far as the present question is concerned, between a contin^ 
gent interest and an interest which is vested butis liable to 
be divested ; but I may point oiit that a provision for 
forfeiture attached to a contingent estate is u condition pre- 
cedent, while, when attached to an estate vested, although 
liable to be divested, it is a condition subsequent ; and 
consequently the distinction between the two cases is 
ossohtially the fundamental distinction between conditions 
]irecedent and conditions subsequent. 

We shall lastly consider the fourth class which treats 
of restraints on alienation qualified as to manner. Here 
it may be broadly laid down that a condition or conditional 


* also the earlier cases on 
the subject. Ware v. Cann (1830), 

10 B. i&O., 433 ; Hradley v. Peixoto 

(1797), 3 Ves., 324 ; Willis v. Biscox 
(1888), 4 Myl.A Cr., 197 ; Rishion y. 
Cobb (1830), 6 Myl. &Cr., 145 ; He 
Machn (1882), 21 Ch. D., 838; 
see also Renaml v. Timrmmmm 
(1887), K., 2 r. C., 4 (18), where 

the Judicial Committee hold that 

11 restraint upon the devisees of 

londs^ from alienating them for a 
period of twenty years from the 
testator’s death, was not valid, 
either by the old law of France or 
by the general principles of juids* 
prudence, also Daydale v. 

Dttiidale (1888), :» Ch. 1>., 17G, 
whore kay, J., jioiiited out that 
an incident of the estate given 
which cannot bo directly taken 
away or pravented by the donor, 
cannot be taken away indirectly 
by a condition which would 
cause the estate to revert to the 
donor, or by a conditional 
limitation or executory devise 
whicli would cause it to shift 
to another peiimn ; of. Jn re 
Parry and Daggs (1885), 31 

Ch. D., 139, where Fry. L. J., 


observed : ** The testator’s son 
devisee in fee, and on his death 
either one of his issue will be his 
heir or some one else. If his heir 
be his issue, such issue will take 
under the original devise, and the 
gift over does not arise ; if his 
heir be some one not his issue, 
such heir would take equally under 
the original devise and under the 
gift over ; so that the opei-ation of 
the gift over, if it be valid^ is not 
to alter the devolution of the 
estate, but only to fetter the power 
of alienation during the lifetime of 
the son. That was an illegal 
devise, and coiiseqiieiitTy the gif t 
over is void. ” 

■ He Porter (1892), 3 Cli.. 481. 
The facts of this case show that 
the interests vested in the sister's 
children became indefeasible 
when they reached twenty-one, so 
that the question substantially 
before the Court was the effect of 
a provision for forfeiture at^lied 
to an interest indefcasibly vested, 
though not yet reduced to posses^ 
Mton; such a piovision is cleaHy 
bod. 
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limitation, aimed against a particular mode of aliena* 
tion, is as bad, as if directed against alienation generally. 

Thus for instance, in IVar^ v. Can?*,* it was held, that a 
gift over, upon the tenant in fee mortgaging, levying a 
fine, or suffgg^ing a recovery, was bad in law, inasmuch as 
the condition imposed was repugnant to the interest creat* 
ed. Similarly, a gift over, on the charging of the fee 
with an annuity, is bad in law, inasmuch as this is an 
attempt on the part of the testator to protect an estate in 
fee from the liability to debts and contracts of the owner.*^ 

In the same manner in the case of a devise in fee, with « 
direction that the devisee should not alienate the estate, 
except by waj" of exchange or re*investment, the restric- 
tion is void ; if a testator is desirous of imposing such a 
restriction he must do it in a different form, giving 
a limited estate, as for life ; but if be gives an absolute 
estate in fee-simple and annexes such a condition to it, 
the condition is altogether repugnant to the gift of the 
estate and wholly inoperative.® You will remember, 
however, that there are some observations, made by 
Sir George Jessel, M.R., in Jte Macleay^ which 1 have 
already placed before you and which tend to support the 
opposite view ; but, as pointed out by Pearson, J., in his 
vigorous dissent from the view accepted by the Master of 
the Rolls,® such a condition, if allowed to exist, may be 
easily evaded, and consequently the adoption of the view 
which found favour with Sir George Jessel, is of very 
doubtful expediency. 

Again, as a testamentary disposition is one of the Gifu over 
inodes of alienating property, a condition, that a fee 
simple shall go over, unless the grantee disposes of it in 
his lifetime, is void ; for such a provision limits the mode 
in which the alienation may take place and makes the 
gift over fail or take effect, accordingly as the alienation 


409; MS alBO Shaw v. Ford (1877), 7 
Oh. D., 609 (674). 

• WmU V. HUeox (1839). 4 Myl. 
A Or.. 197 (202). 

M, liP 


• Hood V. Oglander (1866). 34 
Beav., 513. 

« (1875) li. B., 20 Eq., 180. 

*JRe (1884), 26 Oh. D., 

807. 

19 



Reason for 
invalidity. 


290 THR LAW OF PBRPBtUITIBS 

is by deed or by This naturally leads us to an 

examination of the validity of gifts over upon intestacy. 
There are dicta of eminent Judges and also express 
decisions to the effect, that if there is a devise to A in 
fee, and if yl dies without having disposed ^of the land 
by deed or will, then over to jB, it is bad. It is not easy 
at first sight to say why this should be so ; the owner 
of the land has f ull power of alienation, either by deed 
or by will ; it rests entirely with him to say, whether the 
gift over shall take effect or not, and, what illegality is 
there in an executory devise, depending on A^s not 
making a deed or will, if he has the power of making one, 
should he so wish ? In the case of a gift over of what 
is left undisposed of by the first taker, when the gift is 
of a sum of money, it has been held, that the gift is bad 
for uncertainty and the difficulty, if not the impossibility, 
of determining the subject-matter of the gift over.^ But 


Hev^erson v. Crttas (1861), 29 
Beav.,216; Parry v.Merrit (1874), 
L. B., 18 Eq.,152 ; Bowes v, Qosleti 
(1858), 27 L. J. Oh., 249. The con- 
trary view was apparently taken 
in Stevenson v. Glover (1845), 1 
C. B., 448, which was dissented 
from by Turner, L. J., in Holmes 
V. Godson (1856), 8 DeG. M. & 
G., 152 (156). 

• Lightbome v. GUI (1764). .3 
Brown, P. 0., 250 ; Bull v. Kingston 
(1816), 1 Mer., 314 ; Boss v. Boss^ 
(1819), 1 J. & W,, 154 ; Cuthbert 
V. Purier (1822), Jac., 415 ; Bourn 
v.GWbs (1831), 1 Russ, k Myl., 614 ; 
PhUUips \,Easttoood (1835), U.& G. 
temp. Sug., 270 (297) ; Green v. 
Harvey (1842), 1 Hare, 428; Be 
Yalden (1851), 1 DeG. M. & G., 
5S; Be Mortloeks Trust (1857), 3 K. 
& J., 456 ; Barton v. Barton (1857), 
3&.& J.,512; TTsafsv. Olios (1863), 
32Beav., 421 ; Be WUcockY Settle- 
ment (1875), 1 Ch. D., 228. See also 
ITa^ifcfiis V. Wmiams (1851), 3 Mac. 
& G., 622(629), where Truro, L. G., 
observed : It is a rule that where 


a money-fund is given to a person 
absolutely, a condition cannot be 
annexed to the gift, that so much, 
as he shall not dispose of, shall go 
over to another person. Apart 
from any supposed incongruity, 
a notion which savours of meta- 
physical reiinement, rather than 
of anything substantial, one rea- 
son which may be assigned in sup- 
port of the expediency of this 
rule, is, that in many cases it 
might be very difficult, and even 
impossible, to ascertain whether 
any part of the fund remained 
undisposed of or not ; since, if the 
person to whom the absolute in- 
terest is given, left any personalty, 
it might be wholly uncertain, 
whether it were part of the pre- 
cise fund which was the subject of 
the condition or not. Another 
reason may be, that it wou^d be con- 
trary to the well-being of the party 
absolutely entitled, to lead him pro- 
fusely to spend all that was given 
him, which in many cases might 
be all that he had in the world, ’’ 
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the difficulty of identifying the undisposed of balance^ 
does not apply to cases of gifts of iiiiinoveable pro- 
[>erty, and if a devise over of land, upon the intestacy 
of the first taker, is to be deemed bad, some other reason 
must be fo^nd for the oonclusion. One such reason was 
attempted to be given in an old case, decided in the 
Oommon Pleas in 1746, but not reported till 1856^ ; there 
Burnett, J., held, that a gift over upon the death of the 
testator\s children (to whom the estate was given) with- 
out leaving issue, and without appointing the disposal of 
the same was bad, and observed : *‘The condition here \v 
that if the testator’s son dies without issue, his heir shall 
not take by descent, but by appointment, whereas a 
devise to a man’s heir-at-law or grant to heirs, is void, 
and he will take by descent ; the condition therefore is 
void.” This reasoning would hardly find acceptance 
at the present day, and a devise to a man’s heirs, 
although they took by descent, would be a sufficient 
disposal to prevent the gift over taking eflPect. In 
a later case,® where Knight Bruce and Turner, L. JJ., 


» Gulliver v. Vaux (1746), 8 DeG. 
M. & G., 167. See Stevemon v. 
Glover (1845), 1 0. B., 448, where 
the contrary view waH taken in 
ignorance of the decision in 
GMiver v. Vaux which had not 
then been reported. It may be 
pointed out that the rule in Scotch 
law is different, inasmuch as if 
there is an absolute gift to A an<i 
his heirs, followed by a <1eclarrt* 
tion that if A dies childless and 
intestate, the estate sHhll go to 
others, the gift over is valid ; see 
Barstow v. Black (1868), L. R., 1 
H.L. (Sc.) 392, where Cairns, B. C., 
observed : The position of an un- 
limited fiar (owner) with a condi- 
tional pft over is unknown to the 
English law; but the position of 
an unlimited fiar — that is, a fiar 
with unlimited power of owner- 
ship and disposition, followed by 


Hubstitiitions or limitations over— 
is well-known to the Scotch law. 
It would, in my opinion, have 
been a perfectly good disposition 
to settle these estates on A, his 
heirs and assigns with a limita- 
tion to other persons in the event 
of A dying childless. Under 
such a settlement A would have 
had an absolute power of disposi- 
tion over the estates. And, in niy 
opinion, the words of apparent 
contingency, * in the event of his 
not disposing of the estates, * arc 
no more than a recognition of 
that power of disposition which 
was by Scotch law inherent in 
the estate given to A 
* Holmes v. Oodsou (1866), 8 
DeG. M. & O., 152. AVsalso Bar- 
ton v. Barton (1857), 3 K. & J., 
512 ; B(yu>es v. OosUU (1858), 27 B. 
J. Oh., 249. Re WileoeW SsUls^ 


Oullivfi 

v. 
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Qodaon, 


Shaw 

V. 

Fordm 


Fry, J. 


hold that a gift over, if a devisee, or legatee, to whom an 
absolnte interest is given, does not dispose of his interest 
or dies intestate, is void both as regards realty and person* 
alty, the reason for the rale was thas stated : The law, 
which is founded on principles of public policy for the 
benefit of all who are subject to its provisions, has said 
that in the event of an owner in fee dying intestate 
the estate shall go to his heir, and this disposition tends 
directly to contravene the law and to defeat the policy on 
which it is founded ; on principle, therefore, I think the 
disposition bad/’ In a still later case,^ Fry, J., accepted 
the law as stated above, but declined to enquire into the 
logical sufficiency of the reason given. The learned Judge, 
however, went on to give a reason for the invalidity of 
gifts over on intestacy, and if the doctrine is to be 
maintained, this is the least unsatisfactory reason 
I have seen advanced in support of it : “ Any executory 

devise which is to defeat an estate and which is to 
take effect on the exercise of any of the rights incident 
to that estate, is void. Of this, a devise over upon 
alienation is an instance, and so also is a devise upon not 
alienating ; for the right to enjoy without alienation is as 
much an incident to the estate as the right to alienate. 
Consequently, where land is devised to several as tenants- 
in-common, with a proviso, that, if one died before 
partition, his share shall go over, the gift over is void, 
because the right of tenants-in-common to hold their 
interests undivided, is an incident of the estate.” ^ The 
development of this rule with regard to the invali- 
dity of gifts over on intestacy, furnishes an interesting 
example of what may be called reversion to a primi- 
tive type. In the earliest stages of the development 
of legal conceptions. Courts very often frustrate the 


fnmU (1875), 1 Ch. D., 229. Of. the owner intestate, it shall go to 
AUornaif^Cfemrai y. Aiiswbury his next of kin.*’ 

(1887), 12 App. Oas., 872 (891), »Shawy. Ford (1877), 7 Oh. D., 
where Lord Maonaghten said: 889. 

you cannot give real estate in * Par Fry, J., in Shaw y. Ford 
tee and say that on the death of (1877), 7 Oh. p., 689 (674). 
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intention of parties to transactions by means of rales Reverdon to a 
which are not founded on public policy, but are ^“***^*^**®* 
essentially formal and arbitrary. With the progress of 
jurisprudence, however, we always find Courts ready to 
carry out the intentions of parties and to remove fetters 
the existence of which cannot be justified on grounds of 
public policy. In the present instance, however, we 
find that the Courts have laid down a rule which is of 
very doubtful propriety and which thwarts the intentions of 
parties. The truth seems to be that whichever reason we 
may take, whether we say that the gift over is bad becanse 
it is repugnant or that the passage of a fee-simple on 
death of a tenant intestate, to the heir, is a necessary 
incident of the estate, or that an executory devise contin- 
gent upon a circumstance which it is in the power of the 
first taker to avoid, is invalid — whichever of these views 
we accept, we really do not find any substantial reason 
for the rule, and there is nothing to shew what interests 
are forwarded by it and how it advances the moral or 
material well-being of the community. 

We shall next consider the v«alidity of restraints Porfoituro 
on alienation in relation to estates for life. Under 
the English law, it seems to be well settled, that a lifo-ostates. 
provision in the gift of a life-estate or interest, that the 
estate or interest shall cease or shall go over to a third 
person, upon alienation, voluntary or involuntary, of 
the life-estate or interest, is good. This appears to have 
been first held in 1733 in Lochjer v. Savage^ where it Lockyw 
was placed on the analogy of conditions against alien- 
ation in leases for years, and as appears from numerous 
recent cases, ^ is settled beyond dispute. There is clearly 

* (1733) 2 strange, 947. The » Mttca\f9 v. M^lraJIfe (1889), 43 
only point discassed in modern Ch. D., 833 ; (1801) 3 Ch., 1 ; Dom- 
cases is whether such a clause in^ msW v. Bedford (1706), 6 T. R., 684 ; 
eludes a bankruptcy existing at Sh€€ v. Hale (1807), 13 Ves., 404 ; 
the data of the will ; see Trapper Roehford v. Hackman (1862), 9 
V. MeredUh (1871), L. R., 7 Oh. Hare, 475; Manning v. Chambere 

App., 248; Metcalfe v. Metcalfe (1847), 1 DeG. & Sm., 282 ; Oar/er 
(1891), 3 Oh., 1 ; West v. WUliame v. Carter (1857), 3 K. & J., 617 ; 

(1809), 1 Ch.. 132. Crown v. Brady (1867), L. R., 4 
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a distinction between the gift of an estate in fee and a 
gift of an estate for life ; in the case of the former, it is 
of the essence of the estate, that it confers free power 
of alienation ; in the case of the latter, it may well be 
maintained, that the intention of the testator was that 
the legatee shall partake of his bounty, provided only that 
permanent enjoyment be secured ; and there seems no 
reason why such intention should be defeated. I may add 
that a gift to be defeated by alienation need not take the 
form of a gift till alienation, but may be an out and out 
gift, with a proviso for a gift over on alienation.^ 

We have seen now that conditions or limitations 
against or on alienation, may be attached to life interests 
given to others, and that the alienation aimed at may 
be either voluntary, as by sale, or involuntary, as by 
bankruptcy. We have next to consider how far this rule 
is applicable, when the life-tenant happens to be the 
settlor himself ; in other words, the question is, how far 
a man may settle property on himself for life, to go over 
on his alienation. It is manifestly against public policy 
that a man should be allowed to settle property on him- 
self till he voluntarily alienates it and to provide that upon 
such voluntary alienation, it should go over ; a man 
cannot be allowed to covenant, that if he sells his estate, 
the purchaser shall not have it, but it shall go to a trustee 
who is to apply the rents and profits for the benefit of 
the vendor and his family.* Similarly, it is deemed against 


Kq., 209; (1869) 4 Ch. App.,296 ; 
Ssop, Eyaton (1877), 7 Ch. D., 145; 
Hurat V. Hural (1882), 21 Ch. D.. 
m \ Nixon y, (1885), 29 Oh. 
D., 106 ; Re Levy's (1885), 90 
Ch. D., 119 ; Rohwiaon v. Richard- 
9on (1885), 90 Ch. D.,623. 

* WUHnaon v. WWdnvon (1819), 
9 Swanst., 515. It has sometimes 
been said, however, that though a 
limitatioti over of a life estate on 
alienation is good, a condition 
without a gift-over is not ; fiStrond v. 
Norman (1853), Kay, 318 (890), per 


Wood, V.C. Bui, aa pointed out 
by Turner, V.C., in Rochjord v. 
Hackman (1852), 9 Hare, 475, this 
is based upon a misapprehension 
of Lord Eldon's observations in 
Brandon v. Robinaon (1811), 18 
Yes., 429. Sea also Joel v. MUla 
(1857), 3 K. A J., 468 ; Padraon v. 
Dolman (1866), L. R., 3 Eq., 315 
(320). • 

* Phippa v. Ennia^nore (1827), 
4 Russ., 131. The contrary view 
taken in Knight v. Brown (1861), 
90 L. J. Ch., 649 ; and Re Detmold 
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public policy to allow a man to settle property on him- 
self until his death or bankruptcy and then over ; in other 
words, the rule forbids a man, even for good consideration, 
to make a grant over of his life interest, contingent on his 
bankruptc}^ as a condition precedent. If he reserves a 
life interest, it will go to his assignees on bankruptcy in 
spite of the condition or limitation, oven though the gift 
over, after his death, is valid because made on good 
consideration.^ 

Lastly, we have to consider the validity of restraints 
on alienation, in relation to estates for years. Under 
the English law, a condition or conditional limitation on 
alienation, attached to an estate for years, is valid, and it 
seems to be well settled that forfeiture may take place on 
involuntary alienation, for instance, on bankruptcy.® But 
if a lessee for years transfer his whole interest, he cannot 
put any condition against alienation in the assignment, 
for there is no tenure between him and the assignee.^ 

I may observe that although it is undoubtedly the 
duty of the Court to give effect to the intention of the 
testator as far as the rules of law will permit, yet if a 
testator uses words which by their plain import give an 
absolute estate, the circumstance that he confers the same 
absolute estate upon a succession of legatees in a manner 
incompatible anJ inconsistent with the estate plainly 
given to the first, will not authorise the Court to alter the 
effect of the words by which that estate is given ; in other 
words, if an absolute interest bo given upon an express 
condition, which may be lawful in itself but is incom- 
patible with the free enjoyment of the j)roperty, the Court 
will not modify the absolute interest with a view to give 

(1889), 40 Ch. D., 585, can hardly void, even though it is not for 
be justified on principle. the benefit of the settlor’s wife 

• Most of the cases have arisen and children, see Exp. Vere (1812), 
on n^rriage settlements. See 19 Ves., 93 (99) ; Synge v. Synge^ 
Higiwjotham v. Holnie (1811), 19 4 Ir. Oh., 337. 

Ves. , 88 ; Lester v, Oarland (1832), 5 • Dyer 6, 45, 06, 79, 152 (1636—1568); 
Sira., 205 ; Exp. Oxley (1807). 1 Ball Rite v. Oalliere (1787), 2 T. R., 133. 
A B., 267 ; the limitation over is • Co, Lit, 223a. 


Alienation of 
instates for 
years. 


Principles of 
construction. 
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e£Fect to the condition, bnt will declare the condition void 
in order to support the absolute interest.^ 

We shall conclude this lecture with an examination 
of this topic under Anglo-Indian law. It may be stated 
generally that the principles deducible from the English 
cases, are applicable in this country to questions 
relating to the conditions under which alienation of 
property may be restrained. Section 10 of the Transfer 
of Property Act provides that, where property is trans- 
ferred subject to a condition or limitation* absolutely 
restraining the transferee or any person claiming under 
him, from parting with or disposing of his interest in the 
property, the condition or limitation is void, except in 
the case of a lease where the condition is for the benefit 
of the lessor or those claiming under him ; provided that, 
property may be transferred to or for the benefit of a 
woman, not being a Hindu, Muhammadan or Buddhist, 
so that she shall not have power, during her marriage, to 
transfer or charge the same or her beneficial interest 
therein.” You will not fail to observe, that although this 
section renders void all conditions which absolutely restrain 
the transferee from disposing of property, it is wholly 
silent as to the validity of qualified restraints on aliena- 
tion ; and it may be assumed that if a given condition 
does not violate the provisions of this as also of the two 
succeeding sections, its validity will have to be tested by, 
the same principles as under the English law. At the 
same time, it must be remembered, this provision of the 
Statute did not introduce any novel doctrine into Indian 
law, but only crystallized what had been understood to be 
the law on the subject in a long series of cases.^ 


> Bung V. Strafford (1843), 5 
Beav., 568 ; 12 L. J. Gh., 109 ; con- 
firmed on appeal Hoarev, Byng 
(1844), 10 Cl. A F., 508 (524), 8 Jar., 
568. 

* Sonaiun Bytack v. Joggui 
BMfi(farl(1860),8Moore I. A., 76; 
ChuntUr Nalk v. QMmda Nath 
(1872); 11 B. L. B., 112; Tagore t. 


TagwB (1872), 9 B. L. R., 377 ; 
Bhairo ▼. Parmeihri (1884), I. L. 
B., 7 All., 616; Mahramv. AJudhia 
(1886), I. L. B., 8 All., 453; 
AnUrudduiah v. Nateri (Iftl), 6 
Mad. fi. C., 356; KrUtna v. 
Shanmuga (1871), 6 Mad. H. G., 
255; Ananthav^Nagamulhu (1881), 
1. L. B., 4 Mad., 200. 
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One of the commonest cases in this country in which RMtraint on 
restraints on alienation are found, is a mortgage of 
immoveable property. Mortgagors frequently covenant, sag®*** 
not to sell absolutely or to deal with in any other 
manner, the property included in the mortgage transaction. 

Such a cot^enant does not clearly operate to invalidate 

any subsequent alienation of the property, although 

the transfer in contravention of the covenant may be 

voidable, only in so far as it defeats the mortgagee’s 

rights. In a recent oase^ in Calcutta, where a mortgagor, 

in contravention of a covenant in a mortgage deed not 

alienate or charge in any way the mortgage premises, 

subsequently granted a zeripeshgi lease, it was held that 

the covenant did not render the lease invalid and did 

not entitle a purchaser, at a sale in execution of the decree 

on the basis of the mortgage, to maintain an action for 

ejectment against the lessee; Sir Richard Garth, C. J., Garth, c. 

pointed out, that the only course open to the purchaser, 

was to bring a suit against the lessee to have his right 

declared to sell the property to satisfy his mortgage debt, 

so as to give the lessee an opportunity to redeem. The 

same view was taken by Mahmood, J., in a later case,® in Muhmood, J. 

which that learned Judge held, that a transfer of mortgage 

property in breach of a oondition against alienation is valid, 

except in so far as it encroaches upon the right of the 

mortgagee, and with this reservation, such a condition 

does not bind the property so as to prevent the acquisition 

of a valid title by the transferee. 

You will have noticed that sec. 10 of the Transfer Exceptions, 
of Property Act refers to two exceptions from the general 


^ Badha Prosad v. Monohur 
(1880), I. li. R., 6 Cal., 317. 

* AH Hfuan v. Dhirja (1882), 1. 
L. R., 4 AIL, 518. See also Chunni 
V. Thakwrdaa (1875), I. L. R., 1 
i Mulchand v. Baigohind 
(1878), I. L. R., 1 All., 610 ; Lachmin 
V. Koteehar (1^), I. L. R., 2 All., 
826 ; Bam Saran v. Amrila (1880), 
I. L. R., 3 All., 360, which are 


discussed, and explained by 
Mahmood J., in his judtpnent. 
See also VenkeUa v. Kannam 
(1882), I. L. R., 5 Mad., 184, in 
which it was sugaested, that the 
various decisions could be recon- 
ciled only on the view that the 
condition binds a purchaser for 
value, if ho has notice of it. 
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rnle. In the first place, the section provides that it is per- 
missible for a lessor to fetter the liberty of alienation which 
the lessee would otherwise possess, and this principle is 
applicable even to grants of permanent leases.^ It must be 
pointed out, however, that if a clause in a lease merely 
stipulates that the lessee shall not transfer his interest to 
any third person, and that such transfer shall be void, but 
does not reserve a right of re-entry, it is apparent- 
ly inoperative, inasmuch as it cannot be said to be a 
condition for the benefit of the lessor.* In the absence of 
an express provision for re-entry, the breach of a covenant 
not to alienate or sub-let without the landlord’s consent, 
may give rise to an action for damages.® In the second 
place, the section makes an exception in favour of married 
women, other than Hindus, Muhammadans and Buddhists. 
The effect of this proviso is merely to except from the gene- 
ral rule laid down in the section, the particular case of a 
married woman ; it does not give to a restraint upon aliena- 
tion, any greater validity than it possessed before the Act. 

A covenant against alienation refers ordinarily to an 
alienation by act of parties and does not consequently 
affect an assignment by operation of law, for example, 
by a sale in execution of a decree ; if, however, there are 
express words, referring to involuntary alienation, effect 
will be given to them.* 


* Vyankatrayav, 

I. L.R., 7 Bom., 256(260). 

■ NUmadhub v. NaraUam (1890), 
I. L. R.. 17 Cal., 826 ; Nath 

V. Mathuranath (1891), I. L. R., 
20 Cal., 273. It has been held, 
that a power of entry reserved 
does not apply to the breach of a 
negative covenant, such as a cove- 
nant not to assign the premises 
without the les8or*s consent; see 
W98t V. Dobb (1870), L. R.. 6 Q. B., 
460 ; Hyde v. Warden (1877), 3. Ex. 
D., 72. 

• Lepla V. J*ogsrs(1893), 1 Q. B., 
31 ; where a lessee, in breach of a 


covenant liot to assign or sub-let 
without the consent of his lessor, 
sub-let the premises to a person 
for use as a turpentine distillery ; 
ho was held liable for damages, 
as the premises were burnt down 
by a 6re in consequence of the 
use for the business for which 
they had been taken. 

* Vyan Katraya v. Shivram, 
(1883), I. L. R., 7 Bom., 256; 
Tamaya v. Timapa (1883), 1. R., 
7 Bom., 262 ; Subbaraya v. Krishna 
(1882), 1. L. R., 6 Mad., 169 ; Rs 
West Hopetown Co. (1890), I. L. R., 
12 All., 192. 
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Section 11 of the Transfer of Property Act provides Transfer of 
as follows : “ Where, on a transferor property, an interest ii. 
therein is created absolntely in favour of any person, bnt 
the terms of the transfer direct that such interest shall 
be applietj or enjoyed by him in a particular manner, he 
shall be entitled to receive and dispose of such interest as 
if there were no such direction. Nothing in this section 
shall be deemed to affect the right to restrain, for the 
beneficial enjoyment of one piece of immoveable property, 
the enjoyment of another piece of such property, or to 
compel the enjoyment thereof in a particular mannir. ' 

The rule laid down in this section, is in substantial agree- 
ment with the principle deducible from English cases, and 
I need only call your attention to some illustrations from 
our law. Thus it has been held, that an agreement made KuHirttintuiH)n 
on a division of a family property, restricting the right of 
the parties to dispose of it if they should die without issue, 
is void, as it practically takes away one of the most 
important legal incidents of the property.^ Similarly, 
it has been held, that a provision in a will, the effect 
of which is to postpone partition, is inoperative.* But 
where, on a partition, the parties agree not to alienate 
their shares, it has been doubted whether it may not bind 
the parties themselves, though it might not bind their 
descendants or purchasers from them.® 

The proviso to the section treats of the very import- KoHtrictivo 

!• • ..covonantu, 

ant question ot restrictive covenants, the discussion ol 
which hardly falls within the scope of the present lecture. 

Upon general principles, it is not competent to a grantor 
to create rights unconnected with the use or enjoyment of 

VenJeataravnana v. Braimnam B. L. R., 0. G. J.. 14 ; Ramdhontt 
I), 4 Mad. H. C., 345 ; Ra^ 9 ivkr v. Anand Chunder (1864), 2 Hyde, 

V. Sham Chand (1880), 1. L.R., 93; Bajend&r v. Sham Chantl 
6 Cal., 106 ; Bomlinflfa V. Vmipak- (1880), I. L. R., 6 Cal., 106; 
thi (1883), I. L. R., 7 Bora., 538. Bamlittga v. Virupakthi (1883), I. 

•^Makoonda v. Oanesh (1875), L. R., 7 Bora., 538 ; in which laHt 
I. L. R., 1 Cal., 104. case it was held, that even the 

* Venkataramanna v. Bramanna parties thereto are not hound hy 
(1860), 4 Mad. H. C., 345 ; Anand such an agreement. 

Chundfa v. Pran Kritto (1860), 3 
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land and annex them to it' so as to constitute a pro- 
perty in the grantee. But restrictions may be imposed 
on the power to deal with one property with a view 
to the improvement or better enjoyment of another 
McJUan property. In a recent case before the Privy Council* the 
McKay. owner of some land had sold a part of it and enl^ered into 
an agreement with the purchaser that an adjoining plot 
of land should never be sold, but left open for the common 
benefit of both parties and their successors ; it was held 
that a perpetual restriction upon the sale of the land was 
^ invalid, but that the agreement to leave the open space 

for the common advantage of both parties did not contra- 
vene any rule of law and entitled the person who held the 
vendee’s land to enforce the obligation against the person 
who held the vendor’s land. Yon must remember, how- 
ever, that even such a restrictive covenant may cease to be 
enforceable, if the character of the property sold so 
changes as to make the restriction unjust and unreasonable.^ 
Transfer of Section 12 of the Transfer of Property Act treats of 

Soo. 12. the validity of conditions making an interest determinable 
on insolvency or attempted alienation, and provides as 
follows : “ Where property is transferred, subject to a 
condition or limitation, making any interest therein re- 
served or given to or for the benefit of any person, to 
cease on his becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limita- 
tion is void. Nothing in this section applies to a condition 
in a lease for the benefit of the lessor or those claiming 
under him.” The rule laid down in this section is in 
substantial agreement with the principles of English law 
as I have already explained them to you, and really forms 

> Ackroyd v. Smith (1850), 10 C. ed to make it appurtenant. 

B., 104; where it was hdd that a ^McLean v. McKay (1873), 

right of way cannot be granted, L. R., 5 P. C., 327. 

BO as to pass to the sucoesBive * DuJee cf Bedford v. TruKeee 
owners of land as such, in cases of the British Museum (1822), 2 
where the way is not connected in Myl. A K., 552 ; Doherty v. AUman 
some manner with the enjoyment (1878), 3 App. Cas., 700 (730). 
of the land to which it is attempt- 
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an exception to the general rule laiil down in secs. 31 Transfer of 
and 32, that it is competent to a grantor to annex a 
condition subsequent upon the happening of which the 
grant shall be defeated.' But I must point out to you, 
that as a condition framed with the object of defeating 
the creditors of the transferee, when he becomes insolvent, 
is void, the property would pass to the assignee in insol- 
vency. A different rule, however, seems to be deducible 
from sec. 107, ill. (g) of the Indian Succession Act : 

An estate is bequeathed to A until ho shall take advan- 
tage of the Act for the Relief of Insolvent Debtors, v.iid . 
after that event to B. interest in the bequest is 

contingent until A takes advantage of the Act.” 

Here I must bring to a close my series of lectures Conclusion, 
on the law of perpetuities in this country. It has been 
my constant endeavour to present to you not merely the 
precepts of the law as they are, but also the reasons for 
their present form. This process, by which we trace legal 
rules and formulas to the first principles that lie at tlie 
foundation of our system of jurisprudence, may occasion- 
ally appear to bo dry and uninteresting ; but once you are 
familiar with it, let me assure you, you will find nothing 
more stimulating to your intellect. Never forget, that, 
in the words of one of the foremost jurists of this genera- 
tion, law is neither a trade nor a solemn jugglery, but a 
true and living science. It may not be open to every one 
of you to attain eminence in the practice of your profes- 
.sion like the sergeant who lives immortal in the pages of 
the poet, and of whom it is said : 

**For his science, and for his heigh renomi, 

Of fees and robes hadde he manj ooii. 

In ternies hadde he caas and domes alle, 

'fhat from the tyme of King William were falle.'’ 

But it is open to each and every one of you 
to love law as a science and to feel the full dignity 
of l&eing a minister at its altars. Endeavour, therefore, 

> See ffamuuiii v. Dadabhai rities were discussed, as the pro- 
(1895), 1. L. R., 20 Bom., 310, visions of the Transfer of Property 
where the leading English aatho- Act were not applicable. 
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not to gather legal formulas, to be applied as the interest 
of this or that litigant may require, but to trace out legal 
principles from their first dim lights and paly glimmers, 
till they stand embodied before you with a clear and steady 
brightness. If you leave not this path, your forensic 
arguments are bound to be distinguished for masculine 
sense, solid reasoning and forcible illustration ; and, 
what is more, you will avoid what has been described by 
one of the most venerated thinkers of modern ^England 
as the inevitable operation of legal studies and practice, 
namely, that ‘‘ they sharpen, indeed, the intellect, but like 
a grindstone, narrow whilst they sharpen.” 
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